Harleton Independent School District

Regular Meeting 17000 S.H. 154

Tuesday, August 10, 2021 7:00 PM
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Harleton, Texas 75651

Agenda

Call to Order

Roll Call of Board Members
Pledge of Allegiance

Open Forum

Consent Agenda

A.

Approval of Board Minutes

Action Items

A.

THOOWw

@

Consider/Take Action on Approval of the Fiscal Audit Contract Ending August 31,

2021

Consider/Take Action on Addition to Stipend Schedule

Consider/Take Action on Update 117

Consider/Take Action on Proposed Harleton ISD Budget

Consider/Take Action on Proposed Tax Rate

Consider/Take Action on approving a resolution to allow for extended paid leave for

staff members affected by COVID-19, as presented in the TASB resolution

Closed Session

1. Pursuant to Texas Government Code Sections 551.074 for the purpose of
considering the appointment, employment, evaluation, reassignment, duties,
discipline, or dismissal of a public officer or employee and 551.072
Deliberations about Real Property - A governmental body may conduct a closed
meeting to deliberate the purchase, exchange, lease, or value of real property is
deliberation in an open meeting would have a detrimental effect on the position
of the governmental body in negotiations with a third person.

Superintendent Report

A.

B.

Enrollment Report

2021-2022 Transfer List for Campuses

Board Input
Adjourn



Harleton ISD
Regular Meeting: July 13, 2021

Members Present: Pat Mc Gill
Brian Degner
Harvey Fox
Shaun Borden
Brad Nixon
Kevin Wright
Jacob Muehlstein

Members Absent: None

The board meeting was called to order at 7:00 PM with a roll call of members.
The pledge was led by Pat Mc Gill and the invocation was offered by Jay Ratcliff.
Open Forum was not held.

The consent agenda was approved by general consent which consisted of:
e Approval of June 6, 2021 Board Minutes
e Obligations and Vouchers
e Financial Statement
e Donations — Marshall Subway $1000.00 Ad Banner Payment, Papa Johns $1000.00 Athletics,
Harrison Central Appraisal District $1168.64 proceeds sale of HCAD 601 S. Washington Building.

Presentation by Traci Jones — STAAR-EOC 20-21 Test Scores.
Discussion or ‘ESSER 1l Funds led by Jay Ratcliff.

Motion by Shaun Borden and second by Brian Degner to approve the Harleton ISD RIPICS plan. Voting
for: Pat Mc Gill, Brad Nixon, Kevin Wright, Jacob Muehlstein and Harvey Fox. Voting against: None.
Motion carried.

Motion by Brad Nixon and second by Kevin Wright to approve the Workers' Compensation Plan Year
2021-2022 Renewal Addendum. Voting for: Harvey Fox, Jacob Muehlstein, Shaun Borden, Brian Degner
and Pat Mc Gill. Voting against: None. Motion carried.

Motion by Brian Degner and second by Jacob Muehlstein to approve the Region 7 Purchasing
Cooperative Agreement and Resolution. Voting for: Pat Mc Gill, Shaun Borden, Harvey Fox, Kevin
Wright and Brad Nixon. Voting against: None. Motion carried.

Motion by Jacob Muehlstein and second by Shaun Borden to approve the 2020-2021 Region 7 Service
Agreements Voting for: Brian Degner, Kevin Wright, Harvey Fox, Brad Nixon and Pat Mc Gill. Voting
against: None. Motion carried.



Motion by Harvey Fox and second by Brad Nixon to approve 2020-2021 Budget Amendments as
presented. Voting for: Brian Degner, Pat Mc Gill, Shaun Borden, Jacob Muehlstein and Kevin Wright.
Voting against: None. Motion carried.

Closed Session was not held.

Superintendent’s Report and Information Items:
e Update 117
e Summer Projects Update
e New Hires for 2021-2022 School Year
Ashley Hooper - Elementary
Shadra Fuller - Elementary
Gustavo Corrales — Junior High
Honey Ratcliff — High School
Misty Weese — Junior High
6. Melinda Ready — Junior High
e Resignations
1. Shane Wright
2. Alisa Pilkington
3. Holden Guinn

vk wnN e

Motion by Shaun Borden and second by Jacob Muehlstein to adjourn meeting at 9:04 PM. Voting for:
Brad Nixon, Harvey Fox, Brian Degner, Kevin Wright and Pat Mc Gill. Voting against: None. Motion
carried.

Pat Mc Gill, President Brad Nixon, Secretary
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August 3, 2021

Mr. Jay Ratcliff, Superintendent
Harleton Independent School District
17000 SH 154

Harleton, Texas 75651-4946

Re: Annual Audit
FYE 8-31-21

Dear Jay:

Please find enclosed herewith our engagement letter for Harleton Independent School District’s annual audit
for the fiscal year ended August 31, 2021. We look forward to working with the District during the
upcoming year.

If you have any questions, please feel free to call.

Yours truly,

KNUCKOLS, DUVALL, HALLUM & CO.

Michagl Hallum
Certified Public Accountant

MH:ft

Enclosure
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August 3, 2021

Mr. Jay Ratcliff, Superintendent
Harleton Independent School District
Harleton, Texas

Dear Mr. Ratcliff:

We are pleased to confirm our understanding of the services we are to provide for Harleton Independent
School District (the “District”) for the year ended August 31, 2021. We will audit the financial statements of
the governmental activities, each major fund, and the aggregate remaining fund information, including the
related notes to the financial statements as of and for the year ended August 31, 2021.

Accounting standards generally accepted in the United States of America provide for certain required
supplementary information (RSI), such as management’s discussion and analysis (MD&A), to supplement
the District’s basic financial statements. Such information, although not a part of the basic financial
statements, is required by the Governmental Accounting Standards Board who considers it to be an essential
part of financial reporting for placing the basic financial statements in an appropriate operational, economic,
or historical context. As part of our engagement, we will apply certain limited procedures to the District’s
RSI in accordance with auditing standards generally accepted in the United States of America. These limited
procedures will consist of inquiries of management regarding the methods of preparing the information and
comparing the information for consistency with management’s responses to our inquiries, the basic financial
statements, and other knowledge we obtained during our audit of the basic financial statements. We will not
express an opinion or provide any assurance on the information because the limited procedures do not
provide us with sufficient evidence to express an opinion or provide any assurance. The following RSI is
required by U.S. generally accepted accounting principles and will be subjected to certain limited procedures,
but will not be audited:

1) Management’s Discussion and Analysis

2) Schedule of the District’s Proportionate Share of the Net Pension Liability, the Schedule of District
Contributions to the Pension Plan, the Schedule of the District’s Proportionate Share of the Net OPEB
Liability, and the Schedule of District Contributions to the OPEB Plan.

We have also been engaged to report on supplementary information other than RSI that accompanies the
District’s financial statements. We will subject the following supplementary information to the auditing
procedures applied in our audit of the financial statements and certain additional procedures, including
comparing and reconciling such information directly to the underlying accounting and other records used to
prepare the financial statements or to the financial statements themselves, and other additional procedures in
accordance with auditing standards generally accepted in the United States of America, and will provide an
opinion on it in relation to the financial statements as a whole:



Page 2
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1) Schedule of Delinquent Taxes Receivable

2) Schedule of Revenues, Expenditures and Changes in Fund Balance — Budget and Actual — National
School Breakfast and Lunch Program

3) Schedule of Revenues, Expenditures and Changes in Fund Balance — Budget and Actual — Debt Service
Fund

Audit Objectives

The objective of our audit is the expression of opinions as to whether your financial statements are fairly
presented, in all material respects, in conformity with U.S. generally accepted accounting principles and to
report on the fairness of the supplementary information referred to in the third paragraph when considered in
relation to the financial statements taken as a whole. Our audit will be conducted in accordance with U.S.
generally accepted auditing standards; the standards for financial audits contained in Government Auditing
Standards, issued by the Comptroller General of the United States, and will include tests of accounting
records of the District, and other procedures we consider necessary to enable us to express such opinions.
We will issue a written report upon completion of our audit of the District’s financial statements. Our report
will be addressed to the Board Members of Harleton Independent School District. We cannot provide
assurance that unmodified opinions will be expressed. Circumstances may arise in which it is necessary for
us to modify our opinions or add emphasis-of-matter or other-matter paragraphs. If our opinions on the
financial statements are other than unmodified, we will discuss the reasons with you in advance. If, for any
reason, we are unable to complete the audit or are unable to form or have not formed opinions, we may
decline to express opinions or issue a report, or may withdraw from this engagement.

We will also provide a report (that does not include an opinion) on internal control related to the financial
statements and compliance with the provisions of laws, regulations, contracts, and grant agreements,
noncompliance with which could have a material effect on the financial statements as required by
Government Auditing Standards. The report on internal control and on compliance and other matters will
include a paragraph that states (1) that the purpose of the report is solely to describe the scope of testing of
internal control and compliance, and the results of that testing, and not to provide an opinion on the
effectiveness of the District’s internal control on compliance (2) that the report is an integral part of an audit
performed in accordance with Government Auditing Standards in considering the District’s internal control
and compliance. The paragraph will also state that the report is not suitable for any other purpose. If during
our audit we become aware that the District is subject to an audit requirement that is not encompassed in the
terms of this engagement, we will communicate to management and those charged with governance that an
audit in accordance with U.S. generally accepted auditing standards and the standards for financial audits
contained in Government Auditing Standards may not satisfy the relevant legal, regulatory, or contractual
requirements.

Audit Procedures — General

An audit includes examining, on a test basis, evidence supporting the amounts and disclosures in the
financial statements; therefore, our audit will involve judgment about the number of transactions to be
examined and the areas to be tested. An audit also includes evaluating the appropriateness of accounting
policies used and the reasonableness of significant accounting estimates made by management, as well as .
evaluating the overall presentation of the financial statements. We will plan and perform the audit to obtain
reasonable assurance about whether the financial statements are free of material misstatement, whether from
(1) errors, (2) fraudulent financial reporting, (3) misappropriation of assets, or (4) violations of laws or
governmental regulations that are attributable to the District or to acts by management or employees acting
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on behalf of the District. Because the determination of abuse is subjective, Government Auditing Standards
do not expect auditors to provide reasonable assurance of detecting abuse.

Because of the inherent limitations of an audit, combined with the inherent limitations of internal control,
and because we will not perform a detailed examination of all transactions, there is a risk that material
misstatements or noncompliance may exist and not be detected by us, even though the audit is properly
planned and performed in accordance with U.S. generally accepted auditing standards and Government
Auditing Standards. In addition, an audit is not designed to detect immaterial misstatements or violations of
laws or governmental regulations that do not have a direct and material effect on the financial statements.

However, we will inform the appropriate level of management of any material errors, any fraudulent
financial reporting, or misappropriation of assets that come to our attention. We will also inform the
appropriate level of management of any violations of laws or governmental regulations that come to our
attention, unless clearly inconsequential, and of any material abuse that comes to our attention. Our
responsibility as auditors is limited to the period covered by our audit and does not extend to any later
periods for which we are not engaged as auditors.

Our procedures will include tests of documentary evidence supporting the transactions recorded in the
accounts, and direct confirmation of receivables and certain other assets and liabilities by correspondence
with selected funding sources, creditors, and financial institutions. We will request written representations
from your attorneys as part of the engagement, and they may bill you for responding to this inquiry. At the
conclusion of our audit, we will require certain written representations from you about your responsibilities
for the financial statements; compliance with laws, regulations, contracts, and grant agreements and other
responsibilities required by generally accepted auditing standards.

Audit Procedures — Internal Control

Our audit will include obtaining an understanding of the District and its environment, including internal
control, sufficient to assess the risks of material misstatement of the financial statements and to design the
nature, timing, and extent of further audit procedures. Tests of controls may be performed to test the
effectiveness of certain controls that we consider relevant to preventing and detecting errors and fraud that
are material to the financial statements and to preventing and detecting misstatements resulting from illegal
acts and other noncompliance matters that have a direct and material effect on the financial statements. Our
tests, if performed, will be less in scope than would be necessary to render an opinion on internal control and,
accordingly, no opinion will be expressed in our report on internal control issued pursuant to Government
Auditing Standards.

An audit is not designed to provide assurance on internal control or to identify significant deficiencies or
material weaknesses. Accordingly, we will express no such opinion. However, during the audit, we will
communicate to management and those charged with governance internal control related matters that are
required to be communicated under AICPA professional standards and Government Auditing Standards.

Audit Procedures — Compliance

As part of obtaining reasonable assurance about whether the financial statements are free of material
misstatement, we will perform tests of the District's compliance with provisions of applicable laws,
regulations, contracts, and agreements, including grant agreements. However, the objective of our audit will
not be to provide an opinion on overall compliance and we will not express such an opinion in our report on
compliance issued pursuant to Government Auditing Standards.
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Other Services

We will assist in preparing the financial statements and related notes of the District in conformity with U.S.
generally accepted accounting principles based on information provided by you. These nonaudit services do
not constitute an audit under Government Auditing Standards and such services will not be conducted in
accordance with Government Auditing Standards. We will perform the services in accordance with
applicable professional standards. The other services are limited to the financial statement services
previously defined. We, in our sole professional judgment, reserve the right to refuse to perform any
procedure or take any action that could be construed as assuming management responsibilities.

We will also assist you in preparing the Electronic Annual Financial Report (AFR pdf File) submission and
the GASB Audit Data Feed (TXT File). In addition we will assist in developing and maintaining the
appropriate adjustments and worksheets that convert and consolidate the fund financial statements to
government-wide financial statements. (To do this, we may ask your business office and other parties (such
as your human resources department) for information that has not been required in prior years. The request
for information may involve queries on your computer and data processing system, and the support of your
information technology personnel.)

Management Responsibilities

Management is responsible for designing, implementing, establishing, and maintaining effective internal
controls relevant to the preparation and fair presentation of financial statements that are free from material
misstatement, whether due to fraud or error, and for evaluating and monitoring ongoing activities to help
ensure that appropriate goals and objectives are met; following laws and regulations; and ensuring that
management and financial information is reliable and properly reported. Management is also responsible for
implementing systems designed to achieve compliance with applicable laws, regulations, contracts, and grant
agreements. You are also responsible for the selection and application of accounting principles; for the
preparation and fair presentation of the financial statements and all accompanying information in conformity
with U.S. generally accepted accounting principles, and for compliance with applicable laws and regulations
and the provisions of contracts and grant agreements.

Management is also responsible for making all financial records and related information available to us and
for accuracy and completeness of that information. You are also responsible for providing us with access to
all information of which you are aware that is relevant to the preparation and fair presentation of the financial
statements, additional information that we may request for the purpose of the audit, and unrestricted access to
persons within the organization from whom we determine it necessary to obtain audit evidence.

Your responsibilities also include indentifying any significant vendor relationships in which the vendor has
responsibility for program compliance and for the accuracy and completeness of that information. Your
responsibilities include adjusting the financial statements to correct material misstatements and confirming to
us in the written representation letter that the effects of any uncorrected misstatements aggregated by us
during the current engagement and pertaining to the latest period presented are immaterial, both individually
and in the aggregate, to the financial statements taken as a whole.

You, the District, will be responsible for ensuring that the audit report is received by the Texas Education
Agency within 150 days of the close of the fiscal year. The District is further responsible for-ensuring that
other appropriate governmental agencies receive copies of the audit report according to instructions in the
Texas Education Agency Financial Accountability System Resource Guide.
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You are responsible for the design and implementation of programs and controls to prevent and detect fraud,
and for informing us about all known or suspected fraud or illegal acts affecting the District involving (a)
management, (b) employees who have significant roles in internal control, and (c) others where the fraud or
illegal acts could have a material effect on the financial statements. Your responsibilities include informing
us of your knowledge of any allegations of fraud or suspected fraud affecting the District received in
communications from employees, former employees, grantors, regulators, or others. In addition, you are
responsible for identifying and ensuring that the District complies with applicable laws, regulations,
contracts, agreements, and grants and for taking timely and appropriate steps to remedy fraud and
noncompliance with provisions of laws, regulations, contracts or grant agreements, or abuse that we report.

You are also responsible for the preparation of the other supplementary information, which we have been
engaged to report on, in conformity with U.S. generally accepted accounting principles. You agree to
include our report on the supplementary information in any document that contains and indicates that we
have reported on the supplementary information. You also agree to include the audited financial statements
with any presentation of the supplementary information that includes our report thereon or make the audited
financial statements readily available to users of the supplementary information no later than the date the
supplementary information is issued with our report thereon. Your responsibilities include acknowledging to
us in the written representation letter that (a) you are responsible for presentation of the supplementary
information in accordance with GAAP; (b) that you believe the supplementary information, including its
form and content, is fairly presented in accordance with GAAP; (c) that the methods of measurement or
presentation have not changed from those used in the prior period (or, if they have changed, the reasons for
such changes); and (d) you have disclosed to us any significant assumptions or interpretations underlying the
measurement or presentation of the supplementary information.

Management is responsible for establishment and maintenance of a process for tracking the status of audit
findings and recommendations. Management is also responsible for identifying and providing report copies
of previous financial audits or other engagements or studies related to the objectives discussed in the Audit
Objectives section of this letter. This responsibility includes relaying to us corrective actions taken to
address significant findings and recommendations resulting from those audits or other engagements or
studies. You are responsible for providing management’s views on our current findings, conclusions, and
recommendations, as well as your planned corrective actions for the report, and the timing and format for
providing that information.

You agree to assume all management responsibilities relating to the financial statements and related notes
and any other nonaudit services we provide. You will be required to acknowledge in the management
representation letter our assistance with preparation of the financial statements and related notes and that you
have reviewed and approved the financial statements and related notes prior to their issuance and have
accepted responsibility for them. Further, you agree to oversee the nonaudit services by designating an
individual, preferably from senior management, with suitable skill, knowledge, or experience; evaluate the
adequacy and results of those services; and accept responsibility for them.

Engagement Administration, Fees, and Other
We understand that your employees will locate any documents selected by us for testing.
We will provide copies of our reports to the District; however, management is responsible for distribution of

the reports and the financial statements. Unless restricted by law or regulation, or containing privileged and
confidential information, copies of our reports are to be made available for public inspection.
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The audit documentation for this engagement are the property of Knuckols, Duvall, Hallum & Co. and
constitutes confidential information. However, pursuant to authority given by law or regulation, we may be
requested to make certain audit documentation available to federal or state agencies, or the U.S. Government
Accountability Office for purposes of a quality review of the audit, to resolve audit findings, or to carry out
oversight responsibilities. We will notify you of any such request. If requested, access to such audit
documentation will be provided under the supervision of Knuckols, Duvall, Hallum & Co. personnel.
Furthermore, upon request, we may provide photocopies of selected audit documentation to the
aforementioned parties. These parties may intend, or decide, to distribute the copies or information
contained therein to others, including other governmental agencies.

The audit documentation for this engagement will be retained for a minimum of five years after the date the
auditors’ report is issued or for any additional period requested by the Cognizant Agency. If we are aware
that a federal or state awarding agency, pass-through entity, or auditee is contesting an audit finding, we will
contact the party(ies) contesting the audit finding for guidance prior to destroying the audit documentation.

Michael Hallum is the engagement partner and is responsible for supervising the engagement and signing the
reports or authorizing another individual to sign them.

Our fee for these services will be at our standard hourly rates plus out-of-pocket costs (such as report
reproduction, typing, postage, travel, copies, telephone, etc.) except that we agree that our gross fee,
including expenses, will not exceed $14,200. Our standard hourly rates vary according to the degree of
responsibility involved and the experience level of the personnel assigned to your audit. An invoice will be
submitted upon completion of the engagement. The above fee is based on anticipated cooperation from your
personnel and the assumption that unexpected circumstances will not be encountered during the audit. If
significant additional time is necessary, we will discuss it with you and arrive at a new fee estimate before
we incur the additional costs.

We appreciate the opportunity to be of service to Harleton Independent School District and believe this letter
accurately summarizes the significant terms of our engagement. If you have any questions, please let us
know. If you agree with the terms of our engagement as described in this letter, please sign the original and
return it to us in the enclosed envelope. A copy of this letter is enclosed for your records.

Very truly yours,

KNUCKOLS, DUVALL, HALLUM & CO.

Certified Public Accountants

RESPONSE:

The foregoing fully describes our understanding of the services to be provided to Harleton Independent
School District.

Mr. Jay Ratcliff Date
Superintendent



Harleton ISD
2021-2022
Stipend Pay Scale

JH Student Council Sponsor S 500.00
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Legal Issues in Update 117

To the District’s Policy Contact:

Each time TASB Policy Service updates the model policies, your district has a new opportunity
to review TASB’s recommendations and consider, or revisit, your local policy choices. The
purpose of this memorandum is to identify to the board potential legal problems and best
practices that may arise as a result of the district’s unique local choices in the policy codes
affected by Update 117.

Please note that your district may not have locally developed provisions in a policy code
affected by Update 117 as addressed by this memo. For each policy code in which your
district does have locally developed provisions or is considering adopting local changes to the
TASB model policy, we suggest you review the recommendations below. You can identify a
policy with locally developed provisions by looking at the bottom of the policy. A policy that
is unique to the district will be indicated with an “X” by the policy code in the footer
(“__(LOCAL)-X,” for example). A TASB-recommended policy will be indicated by any letter
other than an “X” (“_(LOCAL)-A,” for example).

In addition, the last paragraphs of this memorandum address general policy writing tips to keep
in mind when making any policy revisions.

If you have any questions or concerns about the guidance in this memo, please contact TASB
Legal Services at legal@tasb.org or 800.580.5345.

|. Common Legal Issues in Revising Update 117 Local Policies
CH(LOCAL)—Purchasing and Acquisition

Board Approval of Contracts

e COMMON ISSUE: Local policy does not require board approval for contracts at or above a
certain amount or creates broad exceptions to board approval.

As a matter of governmental efficiency, school districts typically delegate purchasing authority
to the superintendent to enter into most contracts for goods and services. Most district policies
include a monetary limit to the superintendent’s authority, requiring board approval of any
purchase at or above a certain value. Sometimes, however, a district adopts a policy with no
monetary limit to the superintendent’s purchasing authority. Or a district may create broad
exceptions to the requirement for board approval, such as exceptions for budgeted purchases,
large purchases made using a statutory procurement method, or purchases discussed by a
board committee.

TASB Legal Services recommends that district policy state clearly when board approval is
required so that the lines of purchasing authority are clearly established. State law does not
specify an appropriate threshold for board approval, but we recommend that policies require
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board approval of contracts valued at or above a certain amount as a best practice. Any
exceptions to the policy’s requirement for board approval should be narrow and specific to
avoid arbitrary interpretations.

We also recommend that an amount be stated in policy to avoid an inference that the district’s
accounting practices are inadequate. The commissioner of education may order members of a
board of trustees to file financial statements under certain circumstances, including when the
commissioner determines that accounting practices are not adequate to safeguard state and
district funds. Tex. Educ. Code § 11.064. The commissioner might consider the delegation of
unspecified purchasing authority to the superintendent as evidence that the district’s practices
are not adequate.

e LEGAL TIP: Local policy should specify the parameters of a superintendent’s purchasing
authority.

Emergency Purchasing

e COMMON ISSUE: Local policy provisions related to emergency purchasing may be
overbroad.

After an emergency or a disaster, districts sometimes seek to adjust their purchasing policy or
procedures to address perceived constraints on administrators’ authority to respond to the
district’s needs. The breadth of such changes may inadvertently implicate complicated state
and federal legal issues. The Texas Education Code authorizes the board of trustees to delegate
purchasing authority to the superintendent or other designated person in the event of a
catastrophe, emergency, or natural disaster. Tex. Educ. Code § 44.0312(c). TASB Policy
CH(LOCAL) includes a provision delegating the authority, in the event of a catastrophe,
emergency, or natural disaster affecting the district, to contract for the replacement,
construction, or repair of school equipment or facilities. In accordance with law, this provision
applies only if the emergency replacement, construction, or repair is necessary for the health
and safety of district students and staff. If your district has other language and desires TASB’s
local policy language for such a delegation, language is available from TASB Policy Service.

Remember that the delegation regarding emergency contracts does not waive competitive
purchasing requirements under Education Code Chapter 44. Although the Texas Education
Code provides some purchasing flexibility after an emergency, a district’s local policy cannot
contravene or exceed the authority provided by the law. In some instances, board resolutions
and actions at the time of the emergency are necessary to address the situation. Tex. Educ.
Code § 44.031(h). Local board policy cannot substitute for legally required actions that
necessitate a case-by-case approach.

e LEGALTIP: Only delegate emergency purchasing authority to the extent allowed by law.



Legal Issues in Update 117

CV(LOCAL)—Facilities Construction

Board Approval of Contracts

e COMMON ISSUE: Local policy does not include a statement that construction contracts
valued at or above a certain amount require board approval.

State law authorizes the board to delegate its purchasing authority to a designated person or
committee unless that action explicitly must be taken by the board. Tex. Educ. Code § 44.0312.
For purchasing construction services, the district must provide potential bidders with notice of
the delegation and the limits of the delegation by rule or in the procurement documents. Tex.
Gov’t Code § 2269.053 (b). Sometimes local policy omits TASB-recommended language
providing a threshold value at which construction contracts must be submitted for board
approval. By not addressing the issue of delegation of authority, these policies are unclear as to
whether, and to what extent, the board has delegated its authority to enter into a construction
contract. TASB Legal Services recommends that a specific statement be included in local policy
so that the lines of authority are clearly established, particularly since facilities construction
contracts frequently involve a high level of vendor competition, community interest, and
potential litigation.

e LEGALTIP: Include a statement in local policy requiring board approval of construction
contracts valued at or above a certain amount.

Contract Amount Requiring Competitive Procurement

e COMMON ISSUE: Local policy changes the contract value that triggers the district’s
obligation to competitively procure a construction contract from $50,000 to a higher
amount.

The Texas Education Code generally requires school districts to use an approved method of
competitive procurement for the purchases of goods and services valued at $50,000 or more in
the aggregate for each 12-month period. Tex. Educ. Code § 44.031(a). A district cannot override
the statutory amount through local policy. If the district follows local policy with a higher
amount for competitive procurement rather than Texas Education Code section 44.031, it will
violate state procurement law. TASB Legal Services recommends that districts not adopt
policies that set an amount for competitive procurement higher than $50,000.

e LEGAL TIP: Do not adopt a local policy setting an amount for competitive procurement
higher than the statutory amount of $50,000.

DEC(LOCAL)—Compensation and Benefits: Leaves and Absences
Local Leave Policy Contains Provisions Not Necessary in Board-Adopted Policy

e COMMON ISSUE: Local policy contains administrative details for administration of leave.
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Revisions recommended at Update 117 remove administrative details not required to be in
board policy and that may be more appropriately addressed elsewhere, such as in the
employee handbook. To support the removal of these administrative details, new language
directs the superintendent to develop administrative regulations to implement the policy.

e LEGAL TIP: Board-adopted local policy should not include provisions suited for
administrative regulations.

District with Sick Leave Pool or Bank Does Not Limit Reasons for Use to “Catastrophic” lliness or
Injury

e COMMON ISSUE: Without limitations, the donor of leave to a pool or bank could owe taxes.

A district is not legally required to provide employees a sick leave pool or bank. If a district does
offer such leave, it is recommended that the use be limited to “catastrophic” illness or injury.
The IRS requires that donated leave programs be limited to mental or physical conditions that
necessitate a prolonged absence from work and could result in substantial loss of income
because an employee has exhausted all available paid leave. If the district allows leave for
purposes other than catastrophic illness or injury, the employee who donates the leave may
have to pay income tax on the donated leave. |.R.S. Priv. Ltr. Rul. 2007-20017 (May 18, 2007).

e LEGAL TIP: Local policy should include a definition of “catastrophic” illness or injury if the
district provides a leave bank or pool.

Exceptions to Limitations on Duration of Discretionary Leave

e COMMON ISSUE: Local policy gives the superintendent discretion to make an exception to
limits on the use of discretionary leave.

Local policy should not give administration the authority to make exceptions to the number of
consecutive days an employee can be out on discretionary use if the board has determined a
maximum in policy. The board has authority to adopt a policy governing employees’ use of
state personal leave. Tex. Educ. Code § 22.003(a). The board may not, however, regulate the
reasons for the leave. Allowing an administrator to determine if extenuating circumstances
exist for purposes of consecutive leave days is taking the reasons for the employee’s leave
request into consideration. The district could instead rely, for purposes of limiting the number
of days used, on policy language that permits the employee’s supervisor to consider the effect
of the employee’s absence on the educational program or district operations, as well as the
availability of substitutes.

e LEGAL TIP: Do not allow administrators to make exceptions to the duration of discretionary
leave.
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No Criteria for Award of Extended Sick Leave
e COMMON ISSUE: Local policy provides for extended sick leave but does not include criteria.

This policy does not set forth the criteria used to grant or deny extended sick leave. Without
criteria in the policy, the district runs the risk of claims of discrimination. Federal and state laws
prohibit employers from discriminating on the basis of disability or pregnancy in making leave
decisions. For fair and consistent implementation, the district should formulate, and include in
policy or regulations, some objective criteria on which to base such decisions.

e LEGAL TIP: Include reasons for use of extended sick leave in local policy.

Policy Includes Provisions Regarding Neutral Absence Control without Reference to ADA

e COMMON ISSUE: Local policy includes neutral absence control but does not reference
reasonable accommodations under the Americans with Disabilities Act (ADA).

A local policy may provide that employees who fail to return to work after exhausting all
available paid leave will be terminated. A district that terminates an employee for violating a
reasonable absence-control provision cannot be liable for retaliatory discharge as long as the
rule is uniformly enforced. Continental Coffee Products Co. v. Cazarez, 937 S.W.2d 444 (Tex.
1996). However, if the employee is out on leave because of a disability, the Equal Employment
Opportunity Commission (EEOC) advises that the employee’s eligibility for reasonable
accommodations, as required by the ADA, shall be considered before termination. EEOC,
Employer Provided Leave and the Americans with Disabilities Act (May 9, 2016),
eeoc.gov/eeoc/publications/ada-leave.cfm. If the district includes a neutral absence control
provision in its local leave policy, it should acknowledge the employee’s rights under the ADA.

e LEGALTIP: Include a reference to additional leave as a reasonable accommodation if the
district has a neutral absence control policy.

Il. General Policy Development Tips

Creating local policies for school district operations is one of the board’s most important roles.
Through developing strong board policies, a district can communicate a coherent educational
mission and provide clear guidance to help employees implement their duties lawfully and
consistently. Good local policies can also reduce the risk of legal challenges. In order to be
effective, a board policy must be written as clearly as possible. TASB Legal Services offers the
following suggestions as general guidance when a board is considering local policy language.

Locally Defined Terms

As a general matter, school boards should avoid creating local definitions of terms that are
defined differently in statute or through case law. For example, policies sometimes attempt to
define the circumstances that can lead to a contract employee’s termination for good cause.


https://www.eeoc.gov/eeoc/publications/ada-leave.cfm
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When a contract employee requests a hearing under Chapter 21, however, “good cause” is
determined first by an independent hearing examiner based on previous termination cases and
legal precedent. Other terms like “fraud” are defined in the Texas Penal Code. In the context of
student and employee searches, the term “reasonable suspicion” means something very
different from “probable cause.” Creating local definitions that conflict even slightly with legally
defined terms can inject confusion into local decision-making.

Mixing the (LEGAL) with the (LOCAL)

The district’s policy manual contains both “legal” and “local” policies. Legal policies are
restatements of the current law as it relates to Texas school districts generally. Occasionally, a
district chooses to incorporate language from a legal policy into its local policy. Unique local
policy provisions may not be automatically updated when the law changes. Absent diligent
administrative review by the district, any change in state or federal law could cause the
district’s local policy to be out of date and conflict with governing law. TASB Legal Services
recommends that school districts avoid reciting or summarizing legal policy language in local
policy.

It is vital that boards not adopt legal policies. Legal policies contain citations to the statutes,
rules, and case law governing a particular topic. They are compiled by TASB Legal Services and
Policy Service to provide the legal framework for key areas of district operations. Legal policies
reflect current law and are updated by TASB as the laws change. Legal and local policies
function differently, and it is imperative that only local policies should be acted upon when a
board updates policy.

Want More?

You can find TASB Legal Services’ Policy Development Tips for other parts of your district’s
policy manual in the TASB Policy Service Resource Library. Policy Development Tips are a work
in progress, and new topics will be added over time.
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ANNOTATED

Policy

Policy Reference Manual
Update 117

Update 117 revisions to legal policies are described in the update Explanatory Notes.

The Policy Reference Manual is a comprehensive collection of federal and state statutes and
regulations, case law, attorney general opinions, and commissioner’s decisions affecting Texas
school districts. As such, it is an excellent reference document that recites a broad array of legal
requirements, many of which apply to all districts, others to only a certain few. For this reason,
these (LEGAL) policies are not suitable for incorporation in localized policy manuals.

PLEASE NOTE: This information is provided for educational purposes only to facilitate a gen-
eral understanding of the law or other regulatory matter. This information is neither an exhaus-
tive treatment on the subject nor is this intended to substitute for the advice of an attorney or
other professional adviser. Consult with your attorney or professional adviser to apply these
principles to specific fact situations.

If you have any questions concerning this update or the TASB Policy Reference Manual, please
call 800-580-7529 or 512-467-0222.

© 2021 Texas Association of School Boards, Inc. All rights reserved.
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Code Type Action To Be Taken Note

AIC (LEGAL) Replace policy Revised policy
BBC (LEGAL) Replace policy Revised policy
BBD (EXHIBIT Replace exhibit Revised exhibit
BJCE (LEGAL) Replace policy Revised policy
C (LEGAL) Replace table of contents Revised table of contents
CBB (LEGAL) Replace policy Revised policy
CH (LEGAL) Replace policy Revised policy
CHE (LEGAL) Replace policy Revised policy
CL (LEGAL) Replace policy Revised policy
cv (LEGAL) Replace policy Revised policy
CVA (LEGAL) Replace policy Revised policy
CcvB (LEGAL) Replace policy Revised policy
CvC (LEGAL) Replace policy Revised policy
CVvD (LEGAL) Replace policy Revised policy
CVE (LEGAL) Replace policy Revised policy
CVF (LEGAL) Replace policy Revised policy
EHAA (LEGAL) Replace policy Revised policy
EHBA (LEGAL) Replace policy Revised policy
EHBAA (LEGAL) Replace policy Revised policy
EHBAB (LEGAL) Replace policy Revised policy
EHBAC (LEGAL) Replace policy Revised policy
EHBAD (LEGAL) Replace policy Revised policy
EHBC (LEGAL) Replace policy Revised policy
EIF (LEGAL) Replace policy Revised policy
EKB (LEGAL) Replace policy Revised policy
EL (LEGAL) Replace policy Revised policy
FFAC (LEGAL) Replace policy Revised policy
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AIC(LEGAL) ACCOUNTABILITY: INTERVENTIONS AND SANCTIONS

Administrative Code provisions amended effective January 5, 2021, address program performance re-
garding certain special student populations. The rules address supervision and monitoring reviews and
require the commissioner to assign districts an annual determination level based on performance of the
special student populations.

BBC(LEGAL) BOARD MEMBERS: VACANCIES AND REMOVAL FROM OFFICE

We have streamlined the reference to CH(LEGAL) regarding board member removal for purchasing viola-
tions.

BBD(EXHIBIT) BOARD MEMBERS: TRAINING AND ORIENTATION

As approved by the State Board of Education in November 2020, the Framework for School Board Devel-
opment has been extensively revised.

BJCE(LEGAL) SUPERINTENDENT: SUSPENSION/TERMINATION DURING CONTRACT

Changes to this legally referenced policy on suspension of the superintendent without pay and termina-
tion during the contract term were prompted by Administrative Code revisions effective January 11, 2021.

C(LEGAL) BUSINESS AND SUPPORT SERVICES

The C Section table of contents has been revised to rename CHE to Vendor Disclosures and Contracts.

CBB(LEGAL) STATE AND FEDERAL REVENUE SOURCES: FEDERAL

The federal Department of Education issued correcting amendments to the Uniform Guidance for Grants
and Agreements, effective February 22, 2021, resulting in a change to the provisions on cooperative pur-
chasing in this legally referenced policy. Citations have also been updated.

CH(LEGAL) PURCHASING AND ACQUISITION

Update 117 includes a reorganization of the purchasing and facilities construction legally referenced poli-
cies in the CH and CV series.

As part of the reorganization, we have:

o Added cross-references to other pertinent policy codes to eliminate duplicated material;
o Added existing provisions on site-based purchasing;

o Reordered and adjusted provisions for clarity and to better match statutory wording;

e Moved to CHE(LEGAL) provisions on required vendor disclosures and contract provisions and lobby-
ing restrictions; and

e Moved detailed provisions on competitive bidding to CVA(LEGAL).

Provisions on purchasing recycled products were added from new Administrative Code rules, effective

July 2, 2020.

CHE(LEGAL) PURCHASING AND ACQUISITION: VENDOR DISCLOSURES AND
CONTRACTS

This legally referenced policy has been reorganized to focus on required vendor disclosures and contract
provisions. This material has been moved from CH(LEGAL).
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In addition, we have:

¢ Included references to other pertinent codes and deleted material duplicated at other policy codes;
and

¢ Reordered and adjusted provisions for clarity and to better match statutory wording.

CL(LEGAL) BUILDINGS, GROUNDS, AND EQUIPMENT MANAGEMENT

New Administrative Code rules, effective July 2, 2020, prompted revisions to provisions on recycling pro-
grams.

Provisions on pool sanitation and safety standards have been streamlined to refer to the relevant legal
guidance.
CV(LEGAL) FACILITIES CONSTRUCTION

Update 117 includes a reorganization of the purchasing- and construction-related legally referenced poli-
cies in the CH and CV series.

As part of the reorganization, we have:
o Added cross-references to other pertinent policy codes to eliminate duplicated material; and

e Reordered and adjusted provisions for flow and to better match statutory wording.

CVA(LEGAL) FACILITIES CONSTRUCTION: COMPETITIVE BIDDING

Provisions on identical, competitive bids have been moved from CH(LEGAL). In addition, a provision on
making bid evaluations public has been moved to this policy from CV(LEGAL). Other revisions are to de-
lete material duplicated at other policy codes and adjust language for clarity and to better match statutory
wording.

CVB(LEGAL) FACILITIES CONSTRUCTION: COMPETITIVE SEALED PROPOSALS

A cross-reference has been added to procurement processes included at other policy codes, and dupli-
cated material has been deleted. Other revisions are to adjust language for clarity and to better match
statutory wording.

CVC(LEGAL) FACILITIES CONSTRUCTION: CONSTRUCTION MANAGER-AGENT

Additional detail has been added regarding the construction manager-agent method. A cross-reference
has been added to procurement processes included at other policy codes, and duplicated material has
been deleted. Other revisions are to adjust language for clarity and to better match statutory wording.

CVD(LEGAL) FACILITIES CONSTRUCTION: CONSTRUCTION MANAGER-AT-RISK

Additional detail has been added regarding the construction manager-at-risk method. A cross-reference
has been added to procurement processes included at other policy codes, and duplicated material has
been deleted. Other revisions are to adjust language for clarity and to better match statutory wording.

CVE(LEGAL) FACILITIES CONSTRUCTION: DESIGN-BUILD

A cross-reference has been added to procurement processes included at other policy codes, duplicated
material has been deleted, and provisions have been reordered for flow. Other revisions are to adjust lan-
guage for clarity and to better match statutory wording.
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CVF(LEGAL) FACILITIES CONSTRUCTION: JOB ORDER CONTRACTS

A cross-reference has been added to procurement processes included at other policy codes, duplicated
material has been deleted, and provisions have been reordered for flow. Other revisions are to adjust lan-
guage for clarity and to better match statutory wording.

EHAA(LEGAL) BASIC INSTRUCTIONAL PROGRAM: REQUIRED INSTRUCTION (ALL
LEVELS)

New Administrative Code rules address the requirement for districts to provide instruction in positive char-
acter traits, which can be met through a stand-alone course or by integrating the TEKS into other
courses. The rules address the frequency of instruction by grade bands and are effective for the 2021-22
school year.

EHBA(LEGAL) SPECIAL PROGRAMS: SPECIAL EDUCATION

Revised Administrative Code rules, effective March 14, 2021, address various special education provi-
sions and:

e Provide more detail on instructional arrangements;

¢ Include a definition of regular school day for the purpose of determining the instructional arrange-
ment; and

e Update citations to funding statutes.
EHBAA(LEGAL) SPECIAL EDUCATION: IDENTIFICATION, EVALUATION, AND
ELIGIBILITY

Provisions on a district’s obligation to refer for evaluation and the definition of a child with a disability have
been updated based on revised Administrative Code rules, effective March 14, 2021. Other changes are
to better reflect statute.

EHBAB(LEGAL) SPECIAL EDUCATION: ARD COMMITTEE AND INDIVIDUALIZED
EDUCATION PROGRAM

As a result of revised Administrative Code rules effective March 14, 2021, we have updated text regard-
ing establishment of the admission, review, and dismissal (ARD) committee and added a provision ad-
dressing a district's overall responsibility for all of the functions of the IEP team and ARD committee. Cita-
tions have also been updated.

EHBAC(LEGAL) SPECIAL EDUCATION: STUDENTS IN NONDISTRICT PLACEMENT
From revised Administrative Code rules effective March 14, 2021, we have added a provision requiring
the district to notify TEA within 30 calendar days of an ARD committee's decision to place a student in a
residential education program.

EHBAD(LEGAL) SPECIAL EDUCATION: TRANSITION SERVICES

Revised Administrative Code rules, effective March 14, 2021, prompted a revision to the graduation provi-
sions and updates to cites throughout this legally referenced policy.

EHBC(LEGAL) SPECIAL PROGRAMS: COMPENSATORY/ACCELERATED SERVICES

Revisions regarding approval of an optional flexible school day program are from revised Administrative
Code rules, effective December 6, 2020.
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EIF(LEGAL) ACADEMIC ACHIEVEMENT: GRADUATION

Details have been added on the graduation of students receiving special education services who entered
grade nine after the 2014—15 school year. The changes come from revised Administrative Code rules ef-
fective March 14, 2021.

In addition, we have replaced detailed provisions on graduation of students receiving special education
services who entered grade nine before the 2014—15 school year with a reference to the relevant Admin-
istrative Code provision. Citations have been updated throughout.

EKB(LEGAL) TESTING PROGRAMS: STATE ASSESSMENT

In accordance with House Bill 3906 (86th Legislative Session) and effective September 1, 2021, the refer-
ence to the separate writing assessment in grades 4 and 7 has been removed.

EL(LEGAL) CAMPUS OR PROGRAM CHARTERS

We have added provisions that a district is entitled to additional state aid if the district was under contract
during the 2017-18 school year or is under renewal of such a contract to jointly operate a campus or
campus program under Education Code 11.157 (Contracts for Educational Services). Details may be
found in revised Administrative Code rules, effective March 30, 2021.

FFAC(LEGAL) WELLNESS AND HEALTH SERVICES: MEDICAL TREATMENT

New Administrative Code rules, effective February 18, 2021, address maintenance and administration of
unassigned asthma medication for districts that choose to implement such a program.

See FFAC in the TASB Requlations Resource Manual.
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Interventions and
Sanctions for School
Districts

Grounds for
Commissioner
Action

Authorized
Commissioner
Actions

The commissioner of education shall take any of the actions au-
thorized by Education Code, Chapter 39A, Subchapter A, to the ex-
tent the commissioner determines necessary if:

1.

A district does not satisfy:

a. The accreditation criteria under Education Code 39.052
[see AlA];

b. The academic performance standards under Education
Code 39.053 or 39.054 [see AlA]; or

c. Any financial accountability standard as determined by
commissioner rule [see CFA]; or

The commissioner considers the action to be appropriate on
the basis of a special accreditation investigation under Educa-
tion Code 39.057.

Education Code 39A.001

If a district is subject to commissioner action, the commissioner

may:
1.
2.

Issue public notice of the deficiency to the board,

Order a hearing to be conducted by the board to notify the
public of:

a. The insufficient performance;

b. The improvements in performance expected by the
Texas Education Agency (TEA); and

c. The interventions and sanctions that may be imposed if
the performance does not improve;

Order the preparation of a student achievement improvement
plan that addresses each academic achievement indicator un-
der Education Code 39.053(c) for which the district's perfor-
mance is insufficient, the submission of the plan to the com-
missioner for approval, and the implementation of the plan;

Order a hearing to be held before the commissioner or the
commissioner's designee at which the president of the board
and the district's superintendent shall appear and explain the
district's low performance, lack of improvement, and plans for
improvement;

Arrange a monitoring review of the district;

Appoint a TEA monitor to participate in and report to TEA on
the activities of the board or superintendent;
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Conservator or
Management Team

7. Appoint a conservator to oversee the operations of the dis-
trict;

8. Appoint a management team to direct the operations of the
district in areas of insufficient performance or require the dis-
trict to obtain certain services under a contract with another
person; or

9.  Authorize the district to enter into a memorandum of under-
standing with an institution of higher education that provides
for the assistance of the institution of higher education in im-
proving the district’'s performance.

Education Code 39A.002

Regardless of whether the commissioner lowers a district’s status
or rating, the commissioner may take action under Education Code
Chapters 39 and 39A or 19 Administrative Code 97.1057 if the
commissioner determines that the action is necessary to improve
any area of performance by the district or campus.

Subject to 19 Administrative Code 97.1057(h)—(k), once the com-
missioner takes action under 19 Administrative Code Subchapter
EE (accreditation status, standards, and sanctions), the commis-
sioner may impose on the district or campus any other sanction un-
der Education Code Chapter 39 or 39A, or Subchapter EE, singly
or in combination, to the extent the commissioner determines is
reasonably required to achieve the purposes specified in 19 Ad-
ministrative Code 97.1053.

19 TAC 97.1057(c), (e)

In making a determination to impose district and campus accredita-
tion sanctions under 19 Administrative Code Chapter 97, Subchap-
ter EE, the commissioner shall meet the requirements of 19 Admin-
istrative Code 97.1059. 19 TAC 97.1059

The commissioner shall clearly define the powers and duties of a
conservator or management team appointed to oversee the opera-
tions of a district.

At least every 90 days, the commissioner shall review the need for
the conservator or management team and shall remove the con-
servator or management team unless the commissioner deter-
mines that continued appointment is necessary for effective gov-
ernance of the district or delivery of instructional services.

A conservator or management team, if directed by the commis-
sioner, shall prepare a plan for the implementation of the appoint-
ment of a board of managers or the revocation of accreditation.
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Board of Managers

Revocation of
Accreditation

The conservator or management team may:

1. Direct an action to be taken by the principal of a campus, the
superintendent of the district, or the board; and

2. Approve or disapprove any action of the principal of a cam-
pus, the superintendent of the district, or the board.

The conservator or management team may not:

1. Take any action concerning a district election, including order-
ing or canceling an election or altering the date of or the poll-
ing places for an election;

2. Change the number of or method of selecting the board;
3. Set a tax rate for the district; and

4. Adopt a budget for the district that provides for spending a dif-
ferent amount, exclusive of required debt service, from that
previously adopted by the board.

Education Code 39A.003

Regardless of whether a district has satisfied the accreditation cri-
teria, if for two consecutive school years, including the current
school year, a district has had a conservator or management team
assigned, the commissioner may appoint a board of managers, a
majority of whom must be residents of the district, to exercise the
powers and duties of the board of trustees. For purposes of this
subsection, a school year begins on the first day of instruction and
includes any portion of the school year. 19 TAC 97.1057(d); Educa-
tion Code 39A.006(b)

The commissioner may appoint a board of managers to exercise
the powers and duties of a district's board if the district is subject to
commissioner action and:

1. Has a current accreditation status of accredited-warned or ac-
credited-probation;

2. Fails to satisfy any standard under Education Code 39.054(e);
or

3. Falils to satisfy financial accountability standards as deter-
mined by commissioner rule.

Education Code 39A.004

The commissioner may revoke the accreditation of a district if the
district is subject to commissioner action, and for two consecutive
school years, including the current school year, the district has:
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Intervention to
Improve High
School Completion
Rate

Campus Intervention
Team and Targeted
Improvement Plan

Actions Based on

1. Received an accreditation status of accredited-warned or ac-
credited-probation;

2. Failed to satisfy any standard under Education Code
39.054(e); or

3. Failed to satisfy financial accountability standards as deter-
mined by commissioner rule.

In addition to revoking a district’s accreditation, the commissioner
may:

1. Order closure of the district and annex the district to one or
more adjoining districts under Education Code 13.054; or

2. Inthe case of a home-rule school district, order closure of all
programs operated under the district's charter.

Education Code 39A.005

If a district is subject to commissioner action and the district has
failed to satisfy any standard under Education Code 39.054(e) be-
cause of the district's dropout rates, the commissioner may impose
sanctions against a district designed to improve high school com-
pletion rates, including:

1. Ordering the development of a dropout prevention plan for ap-
proval by the commissioner;

2. Restructuring the district or appropriate campuses to improve
identification of and service to students who are at risk of
dropping out of school, as defined by Education Code 29.081;

3.  Ordering lower student-to-counselor ratios on campuses with
high dropout rates; and

4. Ordering the use of any other intervention strategy effective in
reducing dropout rates, including mentor programs and flexi-
ble class scheduling.

Education Code 39A.007

If the performance of a campus is below any standard under Edu-
cation Code 39.054(e), the commissioner shall:

1. Take actions, to the extent the commissioner determines nec-
essary, as provided by Education Code, Chapter 39A; and

Campus
Performance 2. Assign a campus intervention team.
To the extent the commissioner determines necessary, the com-
missioner may:
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Texas
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Intervention System

1. Order a hearing to be held before the commissioner or the
commissioner's designee at which the president of the board,
the superintendent, and the campus principal shall appear
and explain the campus's low performance, lack of improve-
ment, and plans for improvement; or

2. Establish a school community partnership team composed of
members of the campus-level planning and decision-making
committee and additional community representatives as de-
termined appropriate by the commissioner.

Education Code 39A.051

If a campus’s performance is below any standard under Education
Code 39.054(e), the campus shall engage in interventions as de-
scribed by TEA. The commissioner shall assign members to a
campus intervention team as outlined in 19 Administrative Code
97.1063 and Education Code 39A.052. The campus shall establish
a campus leadership team (CLT) that includes the campus princi-
pal and other campus leaders responsible for the development, im-
plementation, and monitoring of the targeted improvement plan.

If a campus is assigned an unacceptable rating under Education
Code 39.054(e):

1. For a second consecutive year, the campus must engage in
the processes outlined in this provision, and the campus must
develop a campus turnaround plan to be approved by the
commissioner.

2. For a third or fourth consecutive year, the campus must en-
gage in the processes outlined in this provision, and the cam-
pus must implement the commissioner-approved campus
turnaround plan as described in 19 Administrative Code
97.1064.

3. For a fifth consecutive year, the commissioner shall order the
appointment of a board of managers to govern the district or
the closure of the campus.

Based on a campus's progress toward improvement, the commis-
sioner may order a hearing if a campus's performance is below any
standard under Education Code 39.054(e).

Interventions and sanctions listed under this provision begin upon
release of preliminary ratings and may be adjusted based on final
accountability ratings.

19 TAC 97.1061(a)—(c), (€)~())
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Campus The campus intervention team shall follow the requirements of
Intervention Team 19 Administrative Code 97.1061 and Education Code 39.106.

A campus intervention team assigned by the commissioner may in-
clude teachers, principals, other educational professionals, and su-
perintendents recognized for excellence in their roles and ap-
pointed by the commissioner to serve as members of a team.
Education Code 39A.052

A campus intervention team must include a district coordinator of
school improvement (DCSI) and the campus principal’s direct su-
pervisor, if the DCSI is not the campus principal’s direct supervisor.
The DCSI must submit qualifications to TEA for approval.

An education professional, approved through an application either
by TEA or TEA's technical assistance provider, who is not an em-
ployee of the campus or district, shall assist with the needs assess-
ment.

19 TAC 97.1063(b)—(c)

On-Site Needs A campus intervention team shall:

Assessment ) ) )
1. Conduct, with the involvement and advice of the school com-

munity partnership team, if applicable:

a. Ifthe commissioner determines necessary, a compre-
hensive on-site needs assessment; or

b. Atargeted on-site needs assessment relevant to an area
of insufficient performance of the campus; and

2. Recommend appropriate actions as provided by Education
Code 39A.054.

An on-site needs assessment must determine the factors resulting
in the campus's low performance and lack of progress, including
the contributing education-related factors.

In conducting a comprehensive on-site needs assessment, the
campus intervention team shall use each of the guidelines and pro-
cedures at Education Code 39A.053(c) and 19 Administrative Code
97.1061(d).

In conducting a targeted on-site needs assessment, the campus in-
tervention team shall use the appropriate guidelines and proce-
dures described above relevant to each area of insufficient perfor-
mance.

Education Code 39A.053
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Recommen- On completing the on-site needs assessment, the campus inter-
dations vention team shall, with the involvement and advice of the school

community partnership team, if applicable, recommend actions re-

lating to any area of insufficient performance, including:

1. Reallocation of resources;

2 Technical assistance;

3. Changes in school procedures or operations;

4.  Staff development for instructional and administrative staff;

5. Intervention for individual administrators or teachers;

6 Waivers from state statutes or rules;

7. Teacher recruitment or retention strategies and incentives
provided by the district to attract and retain appropriately certi-
fied and experienced teachers; or

8.  Other actions the campus intervention team considers appro-
priate.

Education Code 39A.054

Targeted In addition to the duties relating to the on-site needs assessment,
Improvement the campus intervention team shall:
Plan

Notice of Public

1. Assist the campus in developing a targeted improvement
plan;

2. Conduct a public meeting at the campus with the campus
principal, the members of the campus-level planning and de-
cision-making committee, parents of students attending the
campus, and community members residing in the district to
review the campus performance rating and solicit input for the
development of the targeted improvement plan [see Notice of
Public Meeting, below];

3.  Assist the campus in submitting the targeted improvement
plan to the board for approval and presenting the plan in a
public hearing [see Public Hearing, below]; and

4.  Assist the commissioner in monitoring the progress of the
campus in executing the targeted improvement plan.

Education Code 39A.055; 19 TAC 97.1061(d)(3)—(4)

The campus intervention team must provide written notice of the

Meeting public meeting to the parents of students attending the campus
and post notice of the meeting on the campus's internet website.
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The notice must include the date, time, and place of the meeting.
Education Code 39A.056

The public must be notified of the meeting 15 days prior to the
meeting by way of the district and campus website, local newspa-
pers; or other media that reach the general public, and the parent
liaison, if present on the campus. 19 TAC 97.1061(d)(3)(A)(2i)

Public Hearing After a targeted improvement plan or an updated targeted improve-
ment plan is submitted to the board, the board shall conduct a
hearing to:

1.  Notify the public of:
a. The insufficient performance of the campus;

b. The improvements in performance expected by TEA,
and

c. The intervention measures or sanctions that may be im-
posed under Education Code, Chapter 39A if the perfor-
mance does not improve within a designated period; and

2. Solicit public comment on the targeted improvement plan or
updated targeted improvement plan.

The board must post the targeted improvement plan on the dis-
trict's internet website before the hearing.

The board may conduct one hearing relating to one or more cam-
puses subject to a targeted improvement plan or an updated tar-
geted improvement plan.

Education Code 39A.057

Submission to The board shall submit the targeted improvement plan or updated

Commissioner targeted improvement plan to the commissioner for approval. The
campus intervention team shall assist the campus in submitting the
targeted improvement plan to the commissioner. Education Code
39A.058

Executing Plan In executing the targeted improvement plan, the campus interven-
tion team shall, if appropriate:

1. Assist the campus in implementing research-based practices
for curriculum development and classroom instruction, includ-
ing bilingual education and special education programs, and
financial management;
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Continuing Duties
of the Campus
Intervention
Team

Needs Improvement
Rating

2. Provide research-based technical assistance, including data
analysis, academic deficiency identification, intervention im-
plementation, and budget analysis, to strengthen and improve
the instructional programs at the campus; and

3. Require the district to develop a teacher recruitment and re-
tention plan to address the qualifications and retention of the
teachers at the campus.

Education Code 39A.059

For each year a campus is assigned an unacceptable performance
rating, the campus intervention team shall:

1. Assist in updating the targeted improvement plan to identify
and analyze areas of growth and areas that require improve-
ment; and

2. Submit each updated targeted improvement plan to the
board.

Education Code 39A.060

If a district or campus is assigned an overall or domain perfor-
mance rating of D:

1. The commissioner shall order the district or campus to de-
velop and implement a targeted improvement plan approved
by the board; and

2. The interventions and sanctions provided by Education Code,
Chapter 39A based on failure to satisfy performance stand-
ards under Education Code 39.054(e) apply to the district or
campus only as provided below.

The interventions and sanctions based on failure to satisfy perfor-
mance standards under Education Code 39.054(e) apply to a dis-
trict or campus ordered to develop and implement a targeted im-
provement plan if the district or campus is assigned:

1. Anoverall or domain performance rating of F; or
2. An overall performance rating of D as provided below.

If a district or campus is assigned an overall performance rating of
D for a school year after the district or campus is ordered to de-
velop and implement a targeted improvement plan, the commis-
sioner shall implement interventions and sanctions that apply to an
unacceptable campus and those interventions and sanctions shall
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Campus Planning
and Site-Based
Decision-Making

Submission of
Campus
Improvement Plan

Compliance
Through Federal
Accountability

Campus Turnaround
Plan

Updated Targeted
Improvement Plan

continue for each consecutive school year thereafter in which the
campus is assigned an overall performance rating of D.

Education Code 39A.0545

The commissioner may authorize a school community partnership

team established under Education Code 39A.051 to supersede the
authority of and satisfy the requirements of establishing and main-

taining a campus-level planning and decision-making committee.

The commissioner may authorize a targeted improvement plan or
an updated targeted improvement plan to supersede the provisions
of and satisfy the requirements of developing, reviewing, and revis-
ing a campus improvement plan.

Education Code 39A.061

If the performance of a campus satisfies performance standards
under Education Code 39.054(e) for the current school year but
would not satisfy the performance standards if the standards to be
used for the following school year were applied to the current
school year, on the request of the commissioner, the campus-level
planning and decision-making committee shall revise and submit to
the commissioner the portions of the campus improvement plan
that are relevant to those areas for which the campus would not
satisfy performance standards. The revised portions of the im-
provement plan must be submitted in an electronic format. Educa-
tion Code 39A.062

Notwithstanding the provisions of Education Code Chapter 39A, if
the commissioner determines that a campus subject to interven-
tions or sanctions has implemented substantially similar interven-
tion measures under federal accountability requirements, the com-
missioner may accept the substantially similar intervention
measures as measures in compliance with Education Code Chap-
ter 39A. Education Code 39A.063

If a campus has been identified as unacceptable for two consecu-
tive school years, the commissioner shall order the campus to pre-
pare and submit a campus turnaround plan.

A campus intervention team shall assist the campus in:

Developing an updated targeted improvement plan, including
a campus turnaround plan to be implemented by the campus;

2. Submitting the updated targeted improvement plan to the
board for approval and presenting the plan in a public hearing
as provided by Education Code 39A.057;
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Public Notice

Submission and

Approval

Implementation

Required Contents

3. Obtaining approval of the updated plan from the commis-
sioner; and

4. Executing the updated plan on approval by the commissioner.

The updated targeted improvement plan submitted to the board
must include all plans and details that are required to execute the
campus turnaround plan without any additional action or approval
by the board.

Education Code 39A.101

Within 60 days of receiving a campus’s preliminary accountability
rating, the district must notify parents, community members, and
stakeholders that the campus received an unacceptable rating for
two consecutive years and request assistance in developing the
campus turnaround plan in accordance with 19 Administrative
Code 97.1064. 19 TAC 97.1064(d)

Upon approval of the board, the district must submit the campus
turnaround plan electronically to TEA by March 1 unless otherwise
specified. Not later than June 15 of each year, the commissioner
must either approve or reject any campus turnaround plan pre-
pared and submitted by a district. 19 TAC 97.1064(g)—(h); Educa-
tion Code 39A.103-.104

A campus may implement, modify, or withdraw its campus turna-
round plan with board approval if the campus receives an academi-
cally acceptable rating for the school year following the develop-
ment of the campus turnaround plan.

A campus that has received an unacceptable rating for the school
year following the development of the campus turnaround plan
must implement its commissioner-approved campus turnaround
plan with fidelity until the campus operates for two consecutive
school years without an unacceptable rating.

The commissioner may appoint a monitor, conservator, manage-
ment team, or board of managers for a school district that has a
campus that has been ordered to implement an updated targeted
improvement plan. The commissioner may order any of the inter-
ventions as necessary to ensure district-level support for the low-
performing campus and the implementation of the updated tar-
geted improvement plan. The commissioner may make the ap-
pointment at any time during which the campus is required to im-
plement the updated targeted improvement plan.

19 TAC 97.1064(j)—(K)

A campus turnaround plan must include:

DATE ISSUED: 32/16/26205/25/2021 13 of 32

UPDATE 118117
AIC(LEGAL)-PRM

© 2021 Texas Association of School Boards, Inc. All rights reserved. Permission granted to TASB Policy Service subscribers to reproduce for internal use only.



ACCOUNTABILITY

AIC

INTERVENTIONS AND SANCTIONS (LEGAL)

ACE Turnaround
Plan

Details on the method for restructuring, reforming, or reconsti-
tuting the campus;

A detailed description of the academic programs to be offered
at the campus, including:

a. Instructional methods;

b. Length of school day and school year;

c. Academic credit and promotion criteria; and

d. Programs to serve special student populations;

If a district charter is to be granted for the campus under Edu-
cation Code 12.0522:

a. The term of the charter; and
b. Information on the implementation of the charter;
Written comments from:

a. The campus-level committee established under Educa-
tion Code 11.251, if applicable;

b. Parents; and
c. Teachers at the campus;

A detailed description of the budget, staffing, and financial re-
sources required to implement the plan, including any supple-
mental resources to be provided by the district or other identi-
fied sources; and

A detailed description for developing and supporting the over-
sight of academic achievement and student performance by
the board of trustees under Education Code 11.1515.

Education Code 39A.105(a) [Acts of the 85th Legislative Session,
Senate Bill 1566, amended former Education Code 39.107(b-1) to
include the information provided at Subsection (6)]

A campus may submit an accelerated campus excellence (ACE)
turnaround plan. The plan must provide:

1. The assignment of a principal to the campus who has demon-
strated a history of improvement in student academic growth
at campuses in which the principal has previously worked;

2. That the principal has final authority over personnel decisions
at the campus;
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3. That at least 60 percent of the classroom teachers assigned
to the campus be teachers who demonstrated instructional ef-
fectiveness during the previous school year, with instructional
effectiveness determined by:

a. For ateacher who taught in the district during the previ-
ous school year:

(1) The teacher's impact on student growth as deter-
mined using a locally developed value-added
model that measures student performance on at
least one assessment selected by the district; and

(2) An evaluation of the teacher based on classroom
observation; and

b. For ateacher who did not teach in the district during the
previous school year, data and other evidence indicating
that if the teacher had taught in the district during the
previous school year, the teacher would have performed
in the top half of teachers in the district;

4. Adetailed description of the employment and compensation
structures for the principal and classroom teachers, which
must include significant incentives for a high-performing prin-
cipal or teacher to remain at the campus and a three-year
commitment by the district to continue incentives for the prin-
cipal and teachers;

5. Policies and procedures for the implementation of best prac-
tices at the campus, including:

a. Data-driven instructional practices;

b. Asystem of observation of and feedback for classroom
teachers;

c. Positive student culture on the campus;

d. Family and community engagement, including partner-
ships with parent and community groups;

e. Extended learning opportunities for students, which may
include service or workforce learning opportunities; and

f.  Providing student services before or after the instruc-
tional day that improve student performance, which may
include tutoring, extracurricular activities, counseling ser-
vices, and offering breakfast, lunch, and dinner to all stu-
dents at the campus; and
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Entities

Effective Date

Commissioner
Approval or
Rejection

6. Assistance by a third-party provider that is approved by the
commissioner in the development and implementation of the
district's plan.

Education Code 39A.105(b)

A campus ordered to prepare a campus turnaround plan shall im-
plement the updated targeted improvement plan as approved by
the commissioner.

The commissioner may appoint a monitor, conservator, manage-
ment team, or board of managers to the district to ensure and over-
see district-level support to low-performing campuses and the im-
plementation of the updated targeted improvement plan.

In making appointments, the commissioner shall consider individu-
als who have demonstrated success in managing campuses with
student populations similar to the campus at which the individual
appointed will serve.

Education Code 39A.102, .108

A campus turnaround plan must take effect not later than the
school year following the third consecutive school year that the
campus has received an unacceptable performance rating. Educa-
tion Code 39A.106

Not later than June 15 of each year, the commissioner shall, in
writing, either approve or reject any campus turnaround plan pre-
pared and submitted to the commissioner by a district. If the com-
missioner rejects a campus turnaround plan, the commissioner
must also send the district an outline of the specific concerns re-
garding the turnaround plan that resulted in the rejection. Educa-
tion Code 39A.107(a-1)

If the commissioner rejects a campus turnaround plan, the district
must create a modified plan with assistance from TEA staff and
submit the modified plan to the commissioner for approval not later
than the 60th day after the date the commissioner rejects the cam-
pus turnaround plan. The commissioner shall notify the district in
writing of the commissioner's decision regarding the modified plan
not later than the 15th day after the date the commissioner re-
ceives the modified plan. Education Code 39A.107(a-2)

The commissioner may approve a campus turnaround plan only if
the commissioner determines that the campus will satisfy all stu-
dent performance standards required under Education Code
39.054(e) not later than the second year the campus receives a
performance rating following the implementation of the campus
turnaround plan.
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Implementation

Assistance and
Partnerships

Change in Campus
Performance Rating

Education Code 12.0522(b) does not apply to a district charter ap-
proved by the commissioner. An approved district charter may be
renewed or continue in effect after the campus is no longer subject
to the commissioner’s order under Education Code 39A.101.

If the commissioner does not approve a campus turnaround plan,
the commissioner shall order:

1. Appointment of a board of managers to govern the district;
2. Alternative management of the campus; or

3.  Closure of the campus.

Education Code 39A.107; 19 TAC 97.1065

Following approval of a campus turnaround plan by the commis-
sioner, the district, in consultation with the campus intervention
team, may take any actions needed to prepare for the implementa-
tion of the plan. Education Code 39A.108

A district may:

1. Request that a regional education service center provide as-
sistance in the development and implementation of a campus
turnaround plan; or

2. Partner with an institution of higher education to develop and
implement a campus turnaround plan.

Education Code 39A.109

If a campus for which a campus turnaround plan has been ordered
receives an acceptable performance rating for the school year fol-
lowing the order, the board may:

1. Implement the campus turnaround plan;

2. Implement a modified version of the campus turnaround plan;
or

3. Withdraw the campus turnaround plan.

A district required to implement a campus turnaround plan may
modify the plan if the campus receives an acceptable performance
rating for two consecutive school years following implementation of
the plan.

Education Code 39A.110
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Continued
Unacceptable
Performance Rating

Parent Petition
for Action

Repurposing of
Closed Campus

If a campus is considered to have an unacceptable performance
rating for three consecutive school years after the campus is or-
dered to submit a campus turnaround plan, the commissioner shall
order:

1. Appointment of a board of managers to govern the district; or
2. Closure of the campus.
Education Code 39A.111; 19 TAC 97.1065(a)(2)

"Parent” means the parent who is indicated on the student registra-
tion form at that campus and the signature of only one parent of a
student is required.

If the commissioner is presented, in the time and manner specified
by commissioner rule, with a written petition signed by the parents
of a majority of the students enrolled at a campus with an unac-
ceptable performance rating for three consecutive school years,
specifying an authorized action that the parents request the com-
missioner to order, the commissioner shall order the specific action
requested.

If the board presents to the commissioner, in the time and manner
specified by commissioner rule, a written request that the commis-
sioner order specific authorized action other than the specific ac-
tion requested in the parents' petition and a written explanation of
the basis for the board's request, the commissioner may order the
action requested by the board.

Education Code 12.051, 39A.112; 19 TAC 97.1065(d)

If the commissioner orders the closure of a campus, that campus
may be repurposed to serve students at that campus location only
if the commissioner finds that the repurposed campus offers a dis-
tinctly different academic program and approves a new campus
identification number for the repurposed campus. A campus may
be repurposed if the campus:

1. Serves a majority of grade levels not served at the original
campus; or

2. Is operated under a contract, approved by the school board,
with a nonprofit organization exempt from federal taxation un-
der Section 501(c)(3), Internal Revenue Code of 1986 that:

a. Has a governing board that is independent of the district;

b. Has a successful history of operating school district cam-
puses or open-enroliment charter schools:
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Campus

Enrollment
Provision in
Contract

Targeted Technical
Assistance

Commissioner

(1) That cumulatively serve 10,000 or more students;
and

(2) A majority of which have been assigned an overall
performance rating of B or higher under Education
Code 39.054 for the preceding school year; and

c. Has been assigned an overall performance rating of B or
higher under Education Code 39.054 for the preceding
school year.

Any student assigned to a campus that has been closed must be
allowed to transfer to any other campus in the district that serves
that student's grade level and on request must be provided trans-
portation to the other campus.

The commissioner may grant an exemption allowing students as-
signed to a closed campus to attend the repurposed campus if
there is no other campus in the district at which the students may
enroll.

The majority of students assigned to a campus that has been
closed and repurposed may not have attended that campus in the
previous school year if the campus was repurposed to serve a ma-
jority of grade levels not served at the original campus.

A contract approved by the school board with a nonprofit organiza-
tion must provide that a student residing in the attendance zone of
the campus immediately before the campus was repurposed shall
be admitted for enroliment at the repurposed campus.

Education Code 39A.113

If the commissioner determines that the basis for the unacceptable
performance of a campus for more than two consecutive school
years is limited to a specific condition that may be remedied with
targeted technical assistance, the commissioner may require the
district to contract for the appropriate technical assistance. Educa-
tion Code 39A.114

A decision by the commissioner under the campus turnaround plan

Authority subchapter of the Education Code is final and may not be ap-

pealed. Education Code 39A.116

Alternative The commissioner shall appoint a monitor, conservator, manage-

Management ment team, or board of managers whenever such action is re-
quired, as determined by 19 Administrative Code 1073. Action un-
der any other section of 19 Administrative Code Chapter 97,
Subchapter EE is not a prerequisite to acting under this section. 19
TAC 97.1073
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Solicitation of If the commissioner orders alternative management of a campus,
Proposals the commissioner shall solicit proposals from qualified nonprofit en-

tities to assume management of the campus or appoint a school
district as provided below. The commissioner may solicit proposals
from qualified for-profit entities if a nonprofit entity has not re-
sponded to the commissioner's request for proposals.

The commissioner may appoint a school district to assume man-
agement of the campus if the district:

1. s not the district in which the campus is located; and

2. Islocated within the boundaries of the same regional educa-
tion service center as the campus.

If a school district is appointed, the district shall assume manage-
ment of the campus in the same manner as a qualified entity or in
accordance with commissioner rule.

The commissioner may annually solicit proposals for the alternative
management of a campus. The commissioner shall notify a quali-
fied entity that has been approved as a provider under this section.

Education Code 39A.151

Qualifications of To qualify for consideration as a managing entity, the entity must

Managing Entity submit a proposal that provides information relating to the entity's
management and leadership team that will participate in manage-
ment of the campus under consideration, including information re-
lating to individuals who have:

1. Documented success in whole school interventions that in-
creased the educational and performance levels of students
in campuses considered to have an unacceptable perfor-
mance rating;

2. Aproven record of effectiveness with programs assisting low-
performing students;

3. Aproven ability to apply research-based school intervention
strategies;

4.  Aproven record of financial ability to perform under the man-
agement contract; and

5.  Any other experience or qualifications the commissioner de-
termines necessary.

In selecting a managing entity, the commissioner shall give prefer-
ence to a qualified entity that:

1. Meets any of the commissioner’s qualifications; and
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2. Has documented success in educating students from similar
demographic groups and with similar educational needs as
the students who attend the campus to be operated by the
managing entity.

Education Code 39A.152

If the commissioner has ordered alternative management of a cam-
pus, the district shall execute a contract with an approved provider
to serve as a managing entity for the campus. The term of the con-
tract may not exceed five years with an option to renew the con-
tract. The district must execute the contract and relinquish control
of the campus before January 1 of the school year.

The management contract must include:

1. Aprovision describing the district's responsibilities in support-
ing the operation of the campus; and

2. Provisions approved by the commissioner requiring the man-
aging entity to demonstrate improvement in campus perfor-
mance, including negotiated performance measures.

Performance measures must be consistent with the priorities of Ed-
ucation Code Chapters 39 and 39A.

The management contract must be approved by the commissioner
before the contract is executed. As appropriate, the commissioner
may require the district, as a term of the contract, to support the
campus in the same manner as the district was required to support
the campus before the execution of the contract.

Education Code 39A.153; 19 TAC 97.1067

The commissioner may require a district to extend the term of a
management contract with a managing entity if the commissioner
determines that extending the contract on expiration of the initial
term is in the best interest of the students attending the campus.
The terms of the contract must be approved by the commissioner.
Education Code 39A.154

The commissioner shall evaluate a managing entity's performance
on the first and second anniversaries of the date of the manage-
ment contract.

If the evaluation fails to demonstrate improvement as negotiated
under the management contract by the first anniversary of the date
of the contract, the district may:

1. Terminate the contract, with the commissioner's consent, for
nonperformance or breach of contract; and
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2. Select another provider from an approved list provided by the
commissioner.

If the evaluation fails to demonstrate significant improvement, as
determined by the commissioner, by the second anniversary of the
date of the management contract, the district shall:

1. Terminate the contract; and

2.  Select another provider from an approved list provided by the
commissioner or resume operation of the campus if approved
by the commissioner.

If the commissioner approves the district's resumed operation of
the campus, the commissioner shall assign a technical assistance
team to assist the campus.

Education Code 39A.155

If a campus receives an unacceptable performance rating for two
consecutive school years after a managing entity assumes man-
agement of the campus, the commissioner shall cancel the con-

tract with the managing entity. Education Code 39A.156

Unless a campus has an unacceptable performance rating for
three consecutive school years [see Continued Unacceptable Per-
formance Rating, above], at the end of a management contract
term or on the cancellation of a management contract, the board
shall resume management of the campus. Education Code
39A.157

Each campus operated by a managing entity is subject to Educa-
tion Code Chapters 39 and 39A in the same manner as any other
campus in the district. Education Code 39A.158

The funding for a campus operated by a managing entity may not
be less than the funding of the other campuses in the district on a
per student basis so that the managing entity receives at least the
same funding the campus would otherwise have received. Educa-
tion Code 39A.159

With respect to the management of a campus by a managing en-
tity:

1. A managing entity is considered to be a governmental body
for purposes of the Texas Open Meetings Act and Public In-
formation Act; and
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2. Any requirement in the Texas Open Meetings Act or Public In-
formation Act that applies to a school district or the board of
trustees of a district applies to a managing entity.

Education Code 39A.160

A board of managers may exercise all of the powers and duties as-
signed to a board of trustees of a school district by law, rule, or reg-
ulation.

A board of managers appointed by the commissioner is required to
take appropriate actions to resolve the conditions that caused a
campus to be subject to the commissioner’s order, including
amending the district's budget, reassigning staff, or relocating aca-
demic programs. The commissioner may adopt rules necessary to
implement this subsection.

Education Code 39A.201

If the commissioner appoints a board of managers to govern a dis-
trict:

1. The powers of the board are suspended for the period of the
appointment; and

2. The commissioner shall appoint a district superintendent.

A board of managers appointed to govern a school district may
amend the budget of the district.

Education Code Chapter 39A applies to a school district governed
by a board of managers in the same manner it applies to any other
district.

Education Code 39A.202

If the commissioner appoints a board of managers to govern a
campus:

1. The powers of the board of trustees of the school district in re-
lation to the campus are suspended for the period of the ap-
pointment; and

2. The commissioner shall appoint a campus principal.

A board of managers appointed to govern a campus may submit to
the commissioner for approval amendments to the budget of the
school district for the benefit of the campus. If the commissioner
approves the amendments, the board of trustees of the school dis-
trict shall adopt the amendments.

Education Code 39A.203
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A board of managers appointed by the commissioner must, if pos-
sible, include community leaders, business representatives who
have expertise in leadership, and individuals who have knowledge
or expertise in the field of education. Education Code 39A.204

The commissioner must provide each individual appointed to a
board of managers with training in effective leadership strategies.
Education Code 39A.205

The training in effective leadership strategies shall be provided by
TEA-approved authorized providers of board training to each indi-
vidual appointed by the commissioner to a board of managers,
and, following the expiration of the appointment of the board of
managers, to the board of trustees of the school district. 19 TAC
97.1073(h)

The commissioner may authorize payment of a board of managers
from TEA funds.

A conservator or a member of a management team appointed to
serve on a board of managers may continue to be compensated as
determined by the commissioner.

Education Code 39A.206

The commissioner may at any time replace a member of a board of
managers. The commissioner may adopt rules necessary to imple-
ment this section. Education Code 39A.207

A board of managers shall, during the period of the appointment,
order the election of members of the board of trustees of the
school district in accordance with the law. The members of the
board of trustees do not assume any powers or duties after the
election until the appointment of the board of managers expires.

Not later than the second anniversary of the date the board of
managers of a school district was appointed, the commissioner
shall notify the board of managers and the board of trustees of the
date on which the appointment of the board of managers will ex-
pire. Following each of the last three years of the period of the ap-
pointment, one-third of the members of the board of managers
shall be replaced by the number of members of the board of trus-
tees who were elected at an election that constitutes, as closely as
possible, one-third of the membership of the board of trustees.

If, before the second anniversary of the date the board of manag-
ers of a school district was appointed, the commissioner deter-
mines, after receiving local feedback, that insufficient progress has
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been made toward improving the academic or financial perfor-
mance of the district, the commissioner may extend the authority of
the board of managers for a period of up to two additional years.

On the expiration of the appointment of the board of managers, the
board of trustees assumes all of the powers and duties assigned to
a board of trustees by law, rule, or regulation.

Following the expiration of the period of appointment of a board of
managers for a school district, the commissioner shall provide
training in effective leadership strategies to the board of trustees.

Education Code 39A.208; 19 TAC 97.1073

The commissioner may remove a board of managers appointed to
govern a school district only if the campus that was the basis for
the appointment of the board of managers receives an acceptable
performance rating for two consecutive school years.

If a campus that was the basis for the appointment of a board of
managers receives an unacceptable performance rating for two ad-
ditional consecutive years following the appointment of the board
of managers, the commissioner may remove the board of manag-
ers and, in consultation with the local community, may appoint a
new board of managers to govern the district.

Following the removal of a board of managers, or at the request of
a managing entity to oversee the implementation of alternative
management, the commissioner may appoint a conservator or
monitor for the district to ensure district-level support for low-per-
forming campuses and to oversee the implementation of the up-
dated targeted improvement plan.

Education Code 39A.209; 19 TAC 97.1073

A district that challenges the commissioner’s decision to close the
district or a campus or to pursue alternative management of a cam-
pus must appeal the decision as provided below.

A challenge is under the substantial evidence rule [see Govern-
ment Code, Chapter 2001, Subchapter G]. The commissioner shall
adopt procedural rules for a challenge under this section.

Notwithstanding other law:

1. The State Office of Administrative Hearings (SOAH) shall con-
duct an expedited review of a challenge;

2. The administrative law judge shall issue a final order not later
than the 30th day after the date on which the hearing is finally
closed;

DATE ISSUED: 32/16/26205/25/2021 25 of 32

UPDATE 118117
AIC(LEGAL)-PRM

© 2021 Texas Association of School Boards, Inc. All rights reserved. Permission granted to TASB Policy Service subscribers to reproduce for internal use only.



ACCOUNTABILITY

AIC

INTERVENTIONS AND SANCTIONS (LEGAL)

Annual Review

Increasing Intensity

Special
Accreditation
Investigations

3. The decision of the administrative law judge is final and may
not be appealed; and

4. The decision of the administrative law judge may set an effec-
tive date for an action under this section.

Education Code 39A.301

The commissioner shall annually review the performance of a dis-
trict or campus subject to intervention and sanction to determine
the appropriate actions to be implemented.

The commissioner must review at least annually the performance
of a district for which the accreditation status or performance rating
has been lowered due to insufficient student performance and may
not raise the accreditation status or performance rating until the
district has demonstrated improved student performance.

If the review reveals a lack of improvement, the commissioner shall
increase the level of state intervention and sanction unless the
commissioner finds good cause for maintaining the current status.

Education Code 39A.901

If a district or campus does not exhibit improvement in student per-
formance, the commissioner may increase the intensity of interven-
tion and sanction that would otherwise be required by statute or
rule, including ordering campus closure, district annexation, or ap-
pointment of a board of managers.

For purposes of this section, improvement means an increase in
the scaled score for the overall academic performance rating under
Education Code Chapter 39.

19 TAC 97.1070(a)—(b)

The commissioner may authorize a special accreditation investiga-
tion:

1. When excessive numbers of absences of students eligible to
be tested on state assessment instruments are determined;

2. When excessive nhumbers of allowable exemptions from the
required state assessment are determined;

3. Inresponse to complaints to TEA of alleged violations of civil
rights or other requirements imposed on the state by federal
law or court order;

4. Inresponse to established compliance reviews of the district’s
financial accounting practices and state and federal reporting
requirements;
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12.

13.

14.

15.

When extraordinary numbers of student placements in disci-
plinary alternative education programs, other than placements
under Education Code 37.006 and 37.007, are determined,;

In response to an allegation involving a conflict between
members of the board or between the board and the district
administration if it appears that the conflict involves a violation
of a role or duty of the board members or the administration
clearly defined by the Education Code. If TEA's findings indi-
cate the board has observed a lawfully adopted policy, TEA
may not substitute its judgment for that of the board;

When excessive numbers of students in special education
programs are assessed through modified assessment instru-
ments;

In response to an allegation regarding, or an analysis using a
statistical method result indicating, a possible violation of an
assessment instrument security procedure;

When a significant pattern of decreased academic perfor-
mance has developed as a result of the promotion in the pre-
ceding two school years of students who did not perform sat-
isfactorily on the state assessments;

When excessive numbers of students eligible to enroll fail to
complete an Algebra Il course or any other advanced course
as determined by the commissioner;

When resource allocation practices indicate a potential for
significant improvement in resource allocation;

When a disproportionate number of students of a particular
demographic group is graduating with a particular endorse-
ment;

When an excessive number of students is graduating with a
particular endorsement;

When a school district for any reason fails to produce, at the
request of TEA, evidence or an investigation report relating to
an educator who is under investigation by the State Board for
Educator Certification;

In response to a complaint with respect to alleged inaccurate
data that is reported through PEIMS or through other reports
required by state or federal law or rule or court order and that
is used by TEA to make a determination relating to public
school accountability, including accreditation, under Education
Code Chapter 39;
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16. Inresponse to repeated complaints concerning imposition of
excessive paperwork requirements on classroom teachers; or

17. As the commissioner otherwise determines necessary.
Education Code 39.057(a)—(c)

TEA shall adopt written procedures for conducting special accredi-
tation investigations, including procedures that allow TEA to obtain
information from district employees in a manner that prevents a
district or campus from screening the information. Education Code
39.058(a); 19 TAC 102.1401

Based on the results of a special accreditation investigation, the
commissioner may:

1. Take appropriate action under Education Code Chapter 39A,
[see Interventions and Sanctions for School Districts, above];

2. Lower the district's accreditation status or a district’s or cam-
pus’s performance rating; or

3. Take action under both items 1 and 2 above.

Regardless of whether the commissioner lowers the accreditation
status or a district’'s or campus’s performance rating, the commis-
sioner may impose one of the district- or campus-level interven-
tions or sanctions under Education Code 39A.002 [see Interven-
tions and Sanctions for School Districts, above].

Education Code 39.057(d), (e)

In addition to other authorized interventions and sanctions, the
commissioner may order a district or campus to acquire profes-
sional services at the expense of the district or campus to address
the applicable financial, assessment, data quality, program, perfor-
mance, or governance deficiency. The commissioner's order may
require the district or campus to:

1. Select or be assigned an external auditor, data quality expert,
professional authorized to monitor district assessment instru-
ment administration, or curriculum or program expert; or

2. Provide for or participate in the appropriate training of district
staff or board members in the case of a district, or campus
staff, in the case of a campus.

Education Code 39A.902

The costs of providing a monitor, conservator, management team,
campus intervention team, technical assistance team, managing
entity, or service provider shall be paid by the district. If the district
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fails or refuses to pay the costs in a timely manner, the commis-
sioner may:

1. Pay the costs using amounts withheld from any funds to
which the district is otherwise entitled; or

2. Recover the amount of the costs in the manner provided for
recovery of an over allocation of state funds under Education
Code 48.272.

Education Code 39A.903

Except as provided by Education Code 7.028(a), the commissioner
may direct TEA to conduct monitoring reviews and random on-site
visits of a district at any time, as authorized by Education Code
7.028, only as necessary to ensure:

1. Compliance with federal law and regulations;

2. Financial accountability, including compliance with grant re-
quirements; and

3. Data integrity for purposes of:

a. The Public Education Information Management System
(PEIMS);

b.  Accountability under Education Code Chapter 39 and
39A; and

4. Qualification for funding under Chapter 48.

The board of trustees has primary responsibility for ensuring that
the district complies with all applicable requirements of state edu-
cational programs.

Education Code 7.028

Districts are subject to general supervision and monitoring activi-
ties for compliance with state law and federal regulation and review
of program implementation and effectiveness within certain special
populations of students.

Activities may include:

1. Random, targeted, or cyclical reviews authorized under Edu-
cation Code 39.056 (monitoring reviews), conducted remotely
or on-site to identify problems implementing state and federal
requirements and to provide support for development of rea-
sonable and appropriate strategies to address identified prob-
lems; and/or
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2. Intensive or special investigative remote or on-site reviews
authorized under Education Code 39.057 (special accredita-
tion investigations).

Activities described in item 1, above, are applicable for compliance
with requirements for reading diagnosis in Education Code 28.006
[see EKC] and dyslexia and related disorders in Education Code
38.003 and 19 Administrative Code 74.28 [see EHB].

19 TAC 97.1071(a)—(b)

TEA shall give written notice to the superintendent and the board of
trustees of any impending monitoring review. Education Code
39.056(d)

A monitoring review may include desk reviews and on-site visits,
including random on-site visits. In conducting a monitoring review,
TEA may obtain information from administrators, other district em-
ployees, parents of students enrolled in the district, and other per-
sons as necessary. Education Code 39.056(c), (9)

The commissioner may at any time convert a monitoring review to
a special accreditation investigation under Education Code 39.057,
provided the commissioner promptly notifies the district of the con-
version. Education Code 39.056(h)

TEA shall report in writing to the superintendent and president of
the board and shall make recommendations concerning any nec-
essary improvements or sources of aid such as regional education
service centers. A district that takes action with regard to the rec-
ommendations provided by TEA shall make a reasonable effort to
seek assistance from a third party in developing an action plan to
improve district performance using improvement techniques that
are goal-oriented and research-based. Education Code 39.056(e)—

(f)

An employee, volunteer, or contractor acting on behalf of the com-
missioner, or a member of a board of managers appointed by the
commissioner, is immune from civil liability to the same extent as a
professional employee of a district under Education Code 22.051.
Education Code 39A.904

In reconstituting, repurposing, or imposing any other intervention or

Change sanction on a campus, the commissioner may not require that the
name of the campus be changed. Education Code 39A.905
Transitional For a campus that received an unacceptable performance rating
Interventions and for the 2013-14, 2014-15, and 2015-16 school years, the commis-
Sanctions sioner may apply the interventions and sanctions authorized by
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Chapter 39 as that chapter existed on January 1, 2015, to the cam-
pus.

If a campus receives an unacceptable performance rating for the
2016-17 and 2017-18 school years, the commissioner shall apply
the interventions and sanctions authorized when a campus has an
unacceptable performance rating for three consecutive school
years under current law.

For a campus that received an acceptable performance rating for
the 2013-14 school year and an unacceptable performance rating
for the 2014—15 and 2015-16 school years, the commissioner shall
apply interventions and sanctions in current law to the campus. If
the campus receives an unacceptable performance rating for the
2016-17, 2017-18, and 2018-19 school years, the commissioner
shall apply the interventions and sanctions authorized when a cam-
pus has an unacceptable performance rating for three consecutive
school years under current law.

These transition provisions expire September 1, 2020.

Education Code 39A.906

Special Program The commissioner shall assign a-district-todisiricts an irtervention
Performance: stageannual determination level based on performance levels of
InterventionStages  certain special populations student groups under 19 Administrative
Determination Code 97.1005 (Results Driven Accountability) [see AlIB] according

to the criteria and requirements in 19 Administrative Code 97.1071.

Intervention-The commissioner shall notify in writing each district
identified for review under this section as a result of assigned de-
termination level or cyclical selection prior to requiring a district to
implement or participate in any activities included in 19 Administra-
tive Code 97.1071(f)(1)—(6).

Actions taken under this section are intended to assist the district
in raising its performance and/or achieving compliance under 19
Administrative Code 97.1005 and 74.28 and Education Code sec-
tions 28.006 and 38.003 and do not preclude or substitute for a
sanction under another provision of Chapter 97, Subchapter EE.

19 TAC 97.1071(c), (9), (h)

Intervention Pause Except as otherwise provided by 19 Administrative Code 97.1062
and unless extended by the commissioner, TEA will cease to en-
force the interventions under Education Code 39A.101-39A.111 un-
til conclusion of the second consecutive school year of operation
under:
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1. Apartnership as defined by 19 Administrative Code
97.1077(a)(2), (b), or (c) of this title [see ELA]; or

2. Designation as a mathematics innovation zone under Educa-
tion Code 28.020 and applicable rules.

Any intervention or sanction not covered by the provision above
shall continue.

If a campus ceases to qualify for the intervention pause at any
point during a school year, TEA will resume previously ordered in-
terventions and sanctions, order interventions and sanctions based
on the rating from that school year, and count that rating for pur-
poses of consecutive years of performance.

19 TAC 97.1062

Failure to Submit If TEA receives notice from the Texas School Safety Center of a
EOPREmergency district’s failure to submit a multihazard emergency operations plan
Operations Plan [see CKC], the commissioner may appoint a conservator for the

district under Education Code Chapter 39A. The conservator may
order the district to adopt, implement, and submit a multihazard
emergency operations plan. If a district fails to comply with a con-
servator's order to adopt, implement, and submit a multihazard
emergency operations plan within the time frame imposed by the
commissioner, the commissioner may appoint a board of managers
under Education Code Chapter 39A to oversee the operations of
the district. Education Code 37.1082(a)—(b)

Note: The following provisions apply to a district with a central
administrative office that is located in a county with a
population of more than two million and that has a stu-
dent enrollment that is more than 125,000 and less than
200,000, and that is operating under a turnaround plan.

Student Board Notwithstanding Education Code 11.051(b) (number of trustees on

Member a school board), the board may adopt a resolution establishing as
a nonvoting member a student trustee position. If a board adopts
such a resolution, the board shall adopt a policy addressing the
topics specified in statute. Education Code 11.0511

DATE ISSUED: 12/40/20205/25/2021 32 of 32
UPDATE 118117
AIC(LEGAL)-PRM

© 2021 Texas Association of School Boards, Inc. All rights reserved. Permission granted to TASB Policy Service subscribers to reproduce for internal use only.



BOARD MEMBERS BBC
VACANCIES AND REMOVAL FROM OFFICE (LEGAL)

Note: If the district is subject to a court order or other binding
legal determination, the district shall conduct its elections
in accordance with that court order or determination, ap-
plicable law, and this policy. To the extent of any conflict,
the court order or other legal determination shall prevail.
[See BBB(LOCAL)]

Resignation To be effective, a board member’s resignation must be in writing
and signed by the board member and delivered to the presiding of-
ficer of the board. A board may not refuse to accept a resignation.
Election Code 201.001

Effective Date If a board member submits a resignation, whether to be effective
immediately or at a future date, a vacancy occurs on the date the
resignation is accepted by the board or on the eighth day after the
date of its receipt by the board, whichever is earlier. Election Code
201.023

Holdover Doctrine All public officers shall continue to perform the duties of their of-
fices until their successors shall be duly qualified (i.e., sworn in).
Until the vacancy created by a board member’s resignation is filled
by a successor, the board member continues to serve and have
the duties and powers of office and continues to be subject to the
nepotism provisions. A holdover board member may not vote on
the appointment of his or her successor. Tex. Const., Art. XVI, Sec.
17; Atty. Gen. Ops. JM-636 (1987), O-6259 (1945) [See DBE for
more information on nepotism]

Residency A person elected or appointed to serve as a board member must
remain a resident of the district throughout the term of office. A
board member who ceases to reside in the district vacates the of-
fice. Tex. Const., Art. XVI, Sec. 14; Prince v. Inman, 280 S.W.2d
779 (Tex. Civ. App.—Beaumont 1955, no writ); Whitmarsh v. Buck-
ley, 324 S.W.2d 298 (Tex. Civ. App.—Houston 1959, no writ) [See

BBA]
Single-Member A trustee vacates the office if the trustee ceases to reside in the
District district the trustee represents. Education Code 11.052(g)
Filling a Vacancy If a vacancy occurs on the board, the remaining board members

may fill the vacancy by appointment until the next trustee election,
or may order a special election to fill the vacancy. If more than one
year remains in the term of the position vacated, the vacancy shall
be filled not later than the 180th day after the date the vacancy oc-
curs. Education Code 11.060
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To be eligible to be appointed to a board, a person must have the
gualifications set forth at Election Code 141.001(a). Election Code
141.001(a) [See BBA]

A special election to fill a vacancy shall be conducted in the same
manner as the district’s general election. Education Code 11.060(c)

An election to fill a vacancy shall be to fill the unexpired term only.
Tex. Const. Art. XVI, Sec. 27

A special election to fill a vacancy shall be held on an authorized
uniform election date occurring within the required period after the
vacancy occurs. If no uniform election date affords enough time to
hold the election in the manner required by law, the election shall
be held on the first authorized uniform election date occurring after
the expiration of the period. Election Code 41.001(a), .004(a); Atty.
Gen. Op. KP-102 (2016) [See BBB]

If a vacancy is to be filled by special election, the election shall be
ordered as soon as practicable after the vacancy occurs. Election
Code 201.051(a)

Except as otherwise provided by the Election Code, a special elec-
tion to fill a vacancy shall be held on the first authorized uniform
election date occurring on or after the 46th day after the date the
election is ordered. Election Code 201.052(a)

If the special election is to be held on the date of the general elec-
tion for state and county officers, the election shall be ordered not
later than the 78th day before election day. The general election for
state and county officers is the first Tuesday after the first Monday
in November in even-numbered years. Election Code 41.002,
201.051

For requirements regarding the officer’s statement and oath of of-
fice, see BBBB(LEGAL).

A trustee may not accept employment with the district until the first
anniversary of the date the trustee’s membership on a board ends.
Education Code 11.063

On his or her own motion or at the request of an individual, the at-
torney general or the county or district attorney may petition the
district court for leave to file an information in the nature of quo
warranto. An action in the nature of quo warranto is available if:

1. Aperson usurps, intrudes into, or unlawfully holds or executes
an office; or

2. Apublic officer does an act or allows an act that by law
causes forfeiture of office.
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BOARD MEMBERS

BBC

VACANCIES AND REMOVAL FROM OFFICE (LEGAL)

Removal by Petition
and Trial

Reasons for
Removal

If the person against whom the information is filed is found guilty as
charged, the court:

1. Shall enter judgment removing the person from the office and
for the costs of prosecution; and

2. May fine the person for usurping, intruding into, or unlawfully
holding and executing the office.

Civ. Prac. & Rem. Code 66.001-.003

A proceeding for the removal of a board member is begun by filing
a written petition for removal in district court of the county in which
the board member resides. A resident of the state who has lived for
at least six months in the county in which the petition is to be filed
and who is not currently under indictment in the county may file a
petition. Local Gov't Code 87.015

A board member may be removed from office for:
1. “Incompetency,” which means:
a. Gross ignorance of official duties;
b. Gross carelessness in the discharge of those duties; or

c. Unfitness or inability to promptly and properly discharge
official duties because of a serious physical or mental
defect that did not exist at the time of election.

2. “Official misconduct,” which means intentional, unlawful be-
havior relating to official duties by a board member entrusted
with the administration of justice or the execution of the law.
The term includes an intentional or corrupt failure, refusal, or
neglect of a board member to perform a duty imposed on the
board member by law.

3. Intoxication on or off duty caused by drinking an alcoholic
beverage, but not if it was caused by drinking an alcoholic
beverage on the direction and prescription of a licensed phy-
sician.

4. Conviction of a board member by a jury for any felony or for
misdemeanor official misconduct. The conviction of a public
officer by a petit jury for any felony or for a misdemeanor in-
volving official misconduct operates as an immediate removal
from office of that officer.

Tex. Const., Art. V, Sec. 24; Local Gov't Code 87.011, .012(14),
.013, .031
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BOARD MEMBERS BBC
VACANCIES AND REMOVAL FROM OFFICE (LEGAL)
Removal for Aebpclocgene e copnes ol o s e o nes ene O D —
Purchasing GAL)regarding-impermissible practices]-isconsidered-to-have

Violations committed official misconduct and is subject to removal under Lo-
See CH for information regarding removal for purchasing viola-
tions.
Temporary A board member who enters active duty in the armed forces of the

Replacement of
Board Member on
Military Active Duty

United States as a result of being called to duty, drafted, or acti-
vated does not vacate the office held, but the board may appoint a
replacement to serve as a temporary board member if the elected
or appointed board member will be on active duty for longer than
30 days.

The board member who is temporarily replaced may recommend
to the board the name of a person to temporarily fill the office. The
board shall appoint the temporary board member to begin service
on the date specified in writing by the board member being tempo-
rarily replaced as the date the board member will enter active mili-
tary service.

A temporary board member has all the powers, privileges, and du-

ties of the office as the board member who is temporarily replaced.
A temporary board member shall perform the duties of office for the
shorter period of:

1. The term of the active military service of the board member
who is temporarily replaced; or

2. The term of office of the board member who is temporarily re-
placed.

“Armed forces of the United States” means the United States Army,
the United States Navy, the United States Air Force, the United
States Marine Corps, the United States Coast Guard, any reserve
or auxiliary component of any of those services, or the National
Guard.

Tex. Const., Art. XVI, Sec. 72
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BOARD MEMBERS BBD
TRAINING AND ORIENTATION (EXHIBIT)

Framework for School Board Development

Preamble: AbeardHis-The mission of the public education system of this state is to ensure
that all Texas children have access to a quality education that enables them to achieve their
potential and fully participate now and in the future in the social, economic, and educational
poliey-makingopportunities of our state and nation (Education Code 4.001).

The board of trustees is the governing body for a-district-Texas public schools. To effectively
meet the challenges of public education, a-beardschool boards and a-superintendentsuperin-
tendents must function together as a governance leadership team. Each leadership team
mustwill annually assess its development needs both as a corporate body and individualhy-te
gainan-understanding-ofthe-as individuals. As a team, they will focus on the improvement of
locally developed student outcomes and provide support for opportunities and experiences
through visiony-straeture; and goals, systems and processes, progress and accountability, ad-

vocacy-—and-unity-needed-to-previde- and engagement, and synergy and teamwork. Teams

ensure that their districts provide equitable and effective educational programs and services

that-ensure-the-equity-and-execellence-in-performanee-of-for all students. The Framework for

School Board Development has been approved by the State Board of Education to provide
the critical areas of development for all public school boards.

1. Vision and Goals — The board ensures creation of a shared vision and locally devel-
oped, measurable goals that premetes-enhancedimprove student achievementout-
comes and provide support for opportunities and experiences. The board:

. Keeps the district focus on the educationalwelfarewell-being of all children.

e  Thebeard-Adopts a shared vision based-en-that incorporates input from the com-
munity belefs-to guidereflect local edueationaspirations as well as present and fu-
ture needs for all children.

o  Thebeoard-Ensures that the vision suppertsaligns with the state’s mission, objec-
tives, and goals for education established by law and/or rule.

° Fhe-Adopts a reasonable number of specific, guantifiable, research-based, and
time-bound goals that align with state law, are developed with community input,
and support the vision to improve student outcomes.

° Embraces, supports, and fulfills the vision that all students receive what they need
to learn, thrive, and grow, including resources, opportunities, and experiences.

° Uses the vision and goals to drive all deliberations, decisions, and actions.

2. Systems and Processes — The board ensures systems and processes are in place to
accomplish the vision and goals. The board:

. Reqularly develops, reviews, and adopts board ensures-that-policies for effective

support of the district’s vision expresses-thepresentand-future-needs-ofthechil-
dren-and-communityand goals.

DATE ISSUED: 1/15/20135/25/2021 10f6
UPDATE 96117
BBD(EXHIBIT)-PRM

© 2021 Texas Association of School Boards, Inc. All rights reserved. Permission granted to TASB Policy Service subscribers to reproduce for internal use only.




BOARD MEMBERS BBD
TRAINING AND ORIENTATION (EXHIBIT)

° Fhe board recoghizes-therespectivereles-of Approves a budget that aligns with

and maximizes resources to fulfill the district’s vision and goals.

Monitors multiple, measurable elements of student progress and achievement

throughout the year.

Incorporates equity when making decisions and evaluating systems and pro-

cesses.

Focuses its actions on following board operating procedures while providing over-

sight of the superintendent, policymaking, planning and goal setting, progress
monitoring, and evaluation, while avoiding involvement in daily operations and

management.

Approves goals, policies, and programs that ensure a safe and secure learning en-

vironment.

Ensures the equitable distribution of resources, opportunities, and experiences

based on the diverse needs of students and schools.

Adopts a planning calendar and engages in a decision-making process consistent

with state law and rule to help achieve the legislature;district’s vision.

Ensures that the State Beard-of Education.district’s planning and decision-making

process enables all segments of the Texas-Education-Ageney,—and-community,
families, and staff to meaningfully contribute to achieving the lecat-bearddistrict’s

vision.

Welcomes and values all people and cultures as important stakeholders in the

governance-ofprocess for student success.

Ensures the district has a system that monitors for sound business and fiscal prac-
tices.

Fhe board-Adopts policies regarding hiring, assigning, appraising, terminating, and
compensating school district personnel in compliance with state laws and rules.

Ensures the district adopts a protocol regarding the recruitment, determination of

professional development needs, building of leadership capacity, and retention
rates for the district’s teachers.
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BOARD MEMBERS BBD
TRAINING AND ORIENTATION (EXHIBIT)

° Fulfills the statutory duties of the local board of trustees and upholds all laws,
rules, ethical procedures, and court orders pertaining to schools and school em-
ployees.

oqhe-beard—teeuses—ns—aenens-%—pehey—maleng—planmng—Progres and evalaaﬂen—

4.3. Accountability — The board measures-and-communicates-how-well-thevisionis-being

accomplished.sets clear goals, provides resources and support, evaluates goal attain-
ment, and engages in ongoing objective feedback on progress and commitments. The
board:

° Fhe board-Holds itself accountable to its adopted vision, goals, commitments, and
operating procedures.

° Ensures progress toward achievement of district goals through a-systematic,

timely, and comprehensive review of relevant reports prepared-by-oratthe diree-
tion-of the-superintendentand student data that illustrate progress toward locally

developed student outcome goals.
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BOARD MEMBERS BBD
TRAINING AND ORIENTATION (EXHIBIT)

Fhe-board-reperisdistrict-progress-to-parentsEnsures equity throughout the sys-

tem by reqularly identifying inequities, updating policies, and appropriately distrib-
uting resources.

° Differentiates among resources, intermediate measures, and outcomes, especially
when focusing on student outcomes.

»——Monitors and eemmunityevaluates the allocation of resources in eempliance-with
state laws and regulations.
o  The boardreviews-district peliciesforeffective-support of the district’s vision—+is-

sien; and goals and sustainability.

o  Theboard-Reviews the efficiency and effectiveness of district operations and use
of resources in supporting the district’s vision—missien; and goals.

o+ The-beard-Employs and annually evaluates the superintendents-performance-an-

and—mspen%esﬁanﬁhe—beard%ab#nﬁe—mmﬁewmhmsupermtendent asa

teamon the achievement of district goals, including locally developed academic

goals, demonstration of educational leadership, and management of daily opera-
tions.

2-4. Advocacy and Engagement — The board promotes the vision and engages the commu-
nity in developing and fulfilling the vision. The board advocates on behalf of Texas pub-
lic schoolchildren. The board:

. Fhe-board-Demonstrates its commitment to, and advocates on behalf of, the
shared vision;—+aission; and goals by clearly communicating them to the superin-
tendent, the-staff, and community.

° Fhe board-ensuresReqularly reports district progress to families and the commu-
nity, which could include an effectiveonline dashboard for the community.

° Ensures multiple forms of two-way communication system-between-the-districtand
iswill be used to engage, empower, and connect students, parents;-employ-

eesfamilies, staff, media, and community with the eemmunitydistrict.
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BOARD MEMBERS BBD
TRAINING AND ORIENTATION (EXHIBIT)

o  Thebeoard-buildsBuilds collaborative relationships and partnerships with families
and community, business, nonprofit, higher-education, education support organiza-
tions, and governmental leaders to influence and expand educational opportunities
and meet the needs of students.

e  TFhebeardRecognizes the respective roles of and provides input and feedback to

the legislature, State Board of Education, and the Texas Education Agency regard-
ing-propesed-changes-to ensure maximum effectiveness and benefit to theTexas
schoolchildren-in-the-distriet.

e UnityPromotes school board service by educating the community about the role of
a school board and encouraging leadership opportunities within the community.

3-5. Synergy and Teamwork — The board’s duties are distinct, and the board works effec-
tively as a collaborative unit and as a team with the superintendent to lead the district
tewardin fulfilling the vision- and goals. The board:

»——The beard-ensuresRecognizes its distinct role in establishing the vision and the
goals, adopting policies that #s-members-understand-and-respectthe-reedguide

the district, setting priorities, establishing governance protocols to functionas-a

team-in-governing-and-overseeing-the-oversee management of the district-

° Fhe boardunderstands-and-adherestolaws, adopting and overseeing the annual
budget, and leeaLpeheres—Fegadeg—the-beaFd—s—FespensJemnﬁe—set—pehey iring

ees—m—elﬁm{;t—qu—eampus—matter_sevaluatlnq the superlntendent

{dentRecognizes each
individual trustee’s duty as a trustee and f|dUC|ary for the entlre district.

° Remains focused on its goals and priorities, as opposed to individual agendas
separate and adheresto-lawapart from the shared vision.
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BOARD MEMBERS BBD
TRAINING AND ORIENTATION (EXHIBIT)

Annually evaluates its performance as a team, with attention given to the district’s
vision and lecalpoliciesregardinggoals; fulfilling the board’s duties-and, responsi-
bilities-ef-the-beard-president, and commitments; and ethereofficersthe board’s
working relationship with the superintendent.

o  Theboard-Makes decisions as a whole only at properly called meetings and rec-
ognizes that individual members have no authority to take individual action in pol-
icy or district and campus administrative matters.

o The-board-supperts-decisions-of-the-majority-after-honeringRespects the right of

individual members to express eppoesigtheir viewpoints and vote their convictions
and honors the decisions of the majority.

° Develops teamwork, problem-solving, and decision-making skills as a team with its
superintendent.

° Understands and adheres to laws and local policies and respects the superinten-
dent’s responsibility to manage the school district and to direct employees in dis-
trict and campus matters.

Adopts and adheres to established policies and procedures for welcoming and ad-
dressing ideas and concerns from students, families, staff, and the community.

° Establishes and follows local policies, procedures, and ethical standards governing
the conduct and operations of the board.

° Understands the leadership role of the board president and adheres to local poli-
cies and procedures about the duties and responsibilities of the board officers.

Adopted by the State Board of Education, January 1996, as authorized by 19 TAC 61.1;(a);
revised July-2012November 20, 2020.
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SUPERINTENDENT

BJCE

SUSPENSION/TERMINATION DURING CONTRACT (LEGAL)

Suspension Without
Pay

Back Pay

Contract Termination

Due Process

Hearing on Proposed

A-beard-may-For good cause, as determined by the board, the
board may suspend a superintendent without pay for a period not
to extend beyond the end of the school year pending discharge or

in lieu of termination. Fhe-suspension-may-hotextend-beyond-the
end-of-the-sehoolyear-Education Code 21.201(1), .211(b)

A superintendent who is not discharged after being suspended
without pay pending discharge is entitled to back pay for the period
of suspension. Education Code 21.211(c)

The board may terminate a term contract and discharge the super-
intendent at any time for good cause as determined by the board.
Education Code 21.211(a), .212(d)

Before dismissal for good cause, a superintendent shall be given
notice of the charges against him or her, an explanation of the dis-
trict's evidence, and an opportunity to respond. Cleveland Bd. of
Educ. v. Loudermill, 470 U.S. 532, 546 (1985)

Education Code Chapter 21, Subchapter F (Hearings before Hear-

Suspension or
Termination

Severance Payments

Definition

ing Examiners) applies if a superintendent desiresrequests a hear-
ing before-an-independent-hearing-examineron-aafter receiving
notice of the proposed decision to terminate the superintendent’s
term contract; before the end of the contract period or suspend the
superintendent without pay. Education Code 21.251(a)(2)—(3)

The superintendent must file a written request for sueh-a hearing
under Subchapter F with the commissioner-ef-education not later
than the 15th day after the date the superintendent receives written
notice of the proposed action. The superintendent must provide the
district with a copy of the request- and must provide the commis-
sioner with a copy of the notice. The parties may agree in writing to
extend by not more than ten days the deadline for requesting a
hearing. Education Code 21.25%-253 [See DFD]

Lboosetber smalas o coveioee pon e st e o o sor depde s o]
“Severance payment’ means any amount paid by a board to or in

behalf of a superintendent on early termination of the superinten-
dent’s contract that exceeds the amount earned by the superinten-

dent under the contract as of the date of termination, including any
amount that exceeds the amount of earned standard salary and

benefits that is paid as a condition of early termination of the con-
tract. Payments to a former superintendent who remains employed
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SUPERINTENDENT BJCE
SUSPENSION/TERMINATION DURING CONTRACT (LEGAL)

by a district in another capacity or contracts with a district to pro-
vide the district services may be severance payments in whole or
in part if the payments are compensation for the early termination
of a prior employment agreement. Severance payments include
any payment for actual or threatened litigation involving or related
to the employment contract. Education Code 11.201(c); 19 TAC
105.1021(a)(1)

Duty to Report The board that makes a severance payment to a superintendent
shall report the terms of the severance payment to the commis-
sioner. Education Code 11.201(c)

A district that makes a payment of any kind to a departing superin-
tendent must file with the Texas Education Agency (TEA) a Super-

intendent Payment Disclosure Form. No form is required to be filed
for paywmentsa payment already earned and payable under the
terms of a terminated employment contract, such as a payment for
accrued vacation.

%@%&E@#%The form must be filed by the 60th day after the
district executes the agreement to make the payment or the 60th
day after any payment under such an agreement, whichever is

sooner. The interim superintendent, new superintendent, or board

president is responsible for timely filing the Superintendent Pay-
ment Disclosure Form. Filing of the disclosure form is required re-

gardless of whether a district considers a payment to be a sever-
ance payment as that term is defined belew-—above.

Compliance with the reporting reguirementrequirements of these
provisions is_considered part of the district’'s compliance with re-
guired financial accounting practices under Education Code
39.057-(a)(4). Failure to comply may result in sanctions: as author-
ized by Education Code 39.057(d) and (e).

Required A district must enclose with the submitted Superintendent Payment

Documentation Disclosure Form a copy of the superintendent employment contract
and a copy of the termination or severance agreement. A district
must provide the commissioner with any information or documenta-
tion that the commissioner requests under19-Administrative-Code
105-1024b)}4)-in-erderto determine #whether a payment to a de-
parting superintendent is a severance payment and whether a dis-
trict is subject to reductions in Foundation School Program (FSP)
funding under 19 Administrative Code 105.1021.

19 TAC 105.1021(b), (d)
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SUPERINTENDENT BJCE
SUSPENSION/TERMINATION DURING CONTRACT (LEGAL)

Reduction of State The commissioner shall reduce a district’s Feundation-Sehool-Pro-

Funds gram-(FSP) funds by any amount that the severance payment ex-
ceeds one year’s salary and benefits under the superintendent’s
terminated contract. The commissioner will reduce the district’s
FSP funding for the school year following the school year in which
the first payment requiring an FSP reduction is made to the former
superintendent. The commissioner also will reduce the district’s
FSP fundsfunding in the school year following each school year
that any additional payment requiring an FSP reduction is made to
the former superintendent. If a district’s liability to the state exceeds
the total of the district’s estimated payments of FSP funding for the
remainder of the school year, the district is subject to reductions in
its FSP funding for subsequent school years until the liability has
been fully liquidated.

A reduction in FSP funding under these provisions does not affect
a district’s obligation to comply with all provisions of Education
Code Chapter 4248, including its obligation under that chapter to

provide educational services to special populations.

19 TAC 105.1021(c); Education Code 11.201(c):19 TAC 105.1021)
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Please Note: This manual does not have policies in all codes. The coding structure is common to all
TASB manuals and is designed to accommodate expansion of both (LEGAL) and (LOCAL) policy top-
ics and administrative regulations.

SECTION C: BUSINESS AND SUPPORT SERVICES

CA FISCAL MANAGEMENT GOALS AND OBJECTIVES
CAA Financial Ethics

CB STATE AND FEDERAL REVENUE SOURCES
CBA State

CBB Federal

CcC LOCAL REVENUE SOURCES

CCA Bond Issues

CCB Time Warrants

CCcC Certificates of Indebtedness

CCD Recreational Facilities Bonds

CCE Athletic Stadium Authority

CCF Loans and Notes

CCG Ad Valorem Taxes

CCGA Exemptions and Payments

CCGB Economic Development

CCH Appraisal District

CD OTHER REVENUES

CDA Investments

CDB Sale, Lease, or Exchange of School-Owned Property
CDBA Revenue Bonds from Proceeds

CDC Gifts and Solicitations

CDD Rentals and Service Charges

CDE Shop Sales

CDF Royalties

CDG Gate Receipts, Concessions

CDH Public and Private Facilities

CE ANNUAL OPERATING BUDGET

CEA Financial Exigency

CF ACCOUNTING

CFA Financial Reports and Statements

CFB Inventories

CFC Audits

CFD Activity Funds Management

CFE Payroll Procedures

CFEA Salary Deductions and Reductions
CFF Checking Accounts

CFG Cash in School Buildings

CG BONDED EMPLOYEES AND OFFICERS
DATE ISSUED: 12/46/206205/25/2021 1lof3
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Please Note: This manual does not have policies in all codes. The coding structure is common to all
TASB manuals and is designed to accommodate expansion of both (LEGAL) and (LOCAL) policy top-
ics and administrative regulations.

SECTION C: BUSINESS AND SUPPORT SERVICES

CH PURCHASING AND ACQUISITION

CHB Petty Cash Account

CHD Purchasing Procedures

CHE Vendor RelatiensDisclosures and Contracts
CHF Payment Procedures

CHG Real Property and Improvements

CHH Financing Personal Property Purchases

Cl SCHOOL PROPERTIES DISPOSAL

CJ CONTRACTED SERVICES

CJA Criminal History

CK SAFETY PROGRAM/RISK MANAGEMENT
CKA Inspections

CKB Accident Prevention and Reports

CKC Emergency Plans

CKD Emergency Medical Equipment and Procedures
CKE Security Personnel

CKEA Commissioned Peace Officers

CKEB School Marshals

CKEC School Resource Officers

CL BUILDINGS, GROUNDS, AND EQUIPMENT MANAGEMENT
CLA Security

CLB Maintenance

CLC Traffic and Parking Controls

CLD Records and Reports

CLE Flag Displays

CM EQUIPMENT AND SUPPLIES MANAGEMENT
CMA Receiving and Warehousing

CMB Authorized Uses of Equipment and Supplies
CMD Instructional Materials Care and Accounting
CN TRANSPORTATION MANAGEMENT

CNA Student Transportation

CNB District Vehicles

CNBA Bus Maintenance

CNC Transportation Safety

CO FOOD AND NUTRITION MANAGEMENT

COA Procurement

COB Free and Reduced-Price Meals

cocC Vending Machines
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Please Note: This manual does not have policies in all codes. The coding structure is common to all
TASB manuals and is designed to accommodate expansion of both (LEGAL) and (LOCAL) policy top-
ics and administrative regulations.

SECTION C: BUSINESS AND SUPPORT SERVICES

CP OFFICE MANAGEMENT

CPA Office Communications

CPAA Printing and Duplicating

CPAB Mail and Delivery

CPAC Telephone

CPC Records Management

CQ TECHNOLOGY RESOURCES

CQA District, Campus, and Classroom Websites
CcQB Cybersecurity

CcQC Equipment

CR INSURANCE AND ANNUITIES MANAGEMENT
CRA Property Insurance

CRB Liability Insurance

CRD Health and Life Insurance

CRE Workers’ Compensation

CRF Unemployment Insurance

CRG Deferred Compensation and Annuities
CS FACILITY STANDARDS

CT FACILITIES PLANNING

Cv FACILITIES CONSTRUCTION

CVA Competitive Bidding

CcvB Competitive Sealed Proposals

CcvC Construction Manager-Agent

CvD Construction Manager-at-Risk

CVE Design-Build

CVF Job Order Contracts

cw NAMING FACILITIES

CX CONTRACTS FOR FACILITIES

CY INTELLECTUAL PROPERTY
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STATE AND FEDERAL REVENUE SOURCES CBB

FEDERAL

Retirement and
Insurance
Contributions

Block Grant Funds

Education
Department General
Administrative

(LEGAL)

The Texas Education Agency (TEA) may enter into an agreement
with a federal agency concerning a project related to education, in-
cluding provision of school lunches and construction of school
buildings. TEA, or another state agency designated by the gover-
nor, shall coordinate the actions of a district participating in a fed-
eral financial assistance program. Education Code 7.021(b), (c);
Gov't Code 742.003

Under the Texas Public School Retired Employees Group Benefits
Act, Insurance Code Chapter 1575, a district that applies for
money provided by the United States or a privately sponsored
source shall, if any of the money will pay part or all of an active em-
ployee’s salary, also apply for any legally available money to pay
state contributions required by Insurance Code Chapter 1575, Sub-
chapter E. Insurance Code 1575.252

Such district must comply with the requirements of Insurance Code
Chapter 1575, Subchapter F. Insurance Code 1575.252(2)-.257

Under the Teacher Retirement System, Government Code, Title 8,
Subtitle C, if a district applies for money provided by the United
States, an agency of the United States, or a privately sponsored
source, and if any of the money will pay part or all of an employee’s
salary, the district shall apply for any legally available money to pay
state contributions required by Government Code 825.404 or
830.201. Gov't Code 825.406(a)

Such district must comply with the requirements of Government
Code 825.406.

If a district receives more than $5,000 in block grant funds to be
used as the district determines is appropriate, it shall provide evi-
dence to TEA that a public meeting or hearing was held in a timely
manner solely to seek public comment on the needs or uses of
block grant funds received by the district. The board may hold this
meeting or hearing in conjunction with another board meeting or
hearing if the meeting or hearing to consider block grant funds is
clearly noted in an announcement of the other meeting or hearing.
Gov't Code 2105.058

Note: For information regarding procurement under state law,
see the CH policy series regarding Purchasing and Ac-

Regulations quisition and the CV series regarding Facilities Construc-
(EDGAR) tion.
For additional legal requirements applicable to school
nutrition procurement, see COA.
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EDGAR means the Education Department General Administrative
Regulations (34 C.F.R. 75, 76, 77, 79, 81, 82, 84, 86, 97, 98, and
99). 34 C.F.R. 77.1(c)

The Department of Education (BGEED) adopts the Office of Man-
agement and Budget (OMB) Guidance in 2 C.F.R. Part 200 Uni-
form Guidance, except for 2 C.F.R. 200.102(a) and 2 C.F.R.
200.207(a). Thus, 2 C.F.R. Chapter XXXIV, Part 3474 gives regula-
tory effect to the OMB guidance and supplements the guidance as
needed for the BOEED. 2 C.F.R. 3474.1

The Uniform Guidance establishes uniform administrative require-
ments, cost principles, and audit requirements for federal awards
to non-federal entities, including school districts-, as described in 2
C.F.R. 200.64()-69;101 (Applicability). 2 C.ER. 200.1 (Defini-

tions), .100

Note: The Uniform Guidance applies to all new grant awards
and non-competing continuations (NCCs) made on or af-
ter December 26, 2014 (see 2 C.F.R. 200.110).

For more information on EDGAR, the Uniform Guidance,
and the federal regulations that apply to federal educa-
tion grant awards, visit TEA's EDGAR Materials and Re-
sources?! and the BOE'sED’s EDGAR website? and Uni-
form Guidance website. 3

A district is responsible for complying with all requirements of the
federal award. 2 C.F.R. 200.300(b)

Throughout 2 C.F.R. Part 200 when the word “must” is used it indi-
cates a requirement. Whereas, use of the word “should” or “may”
indicates a best practice or recommended approach rather than a
requirement and permits discretion. 2 C.F.R. 200.101(b)(1)

A district must disclose in writing any potential conflict of interest to
the federal awarding agency (e.g., POEED) or pass-through entity
(e.g., TEA) in accordance with applicable federal awarding agency
policy. 2 C.F.R. 200.112

A district must disclose, in a timely manner, in writing to the federal
awarding agency or pass-through entity all violations of federal
criminal law involving fraud, bribery, or gratuity violations potentially
affecting the federal award. Failure to make required disclosures
can result in any of the remedies described in 2 C.F.R. 200.339
(Remedies for Noncompliance), including suspension or debar-
ment. 2 C.F.R. 200.113
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The district must have and use documented procurement proce-
dures, consistent with state, local, and tribal laws and regulations
and the standards of 2 C.F.R. 200.318, for the acquisition of prop-
erty or services required under a federal award or subaward. The
district's documented procurement procedures [see Competition,
below] must conform to the procurement standards identified in 2
C.F.R. 200.317 through 200.327.

The district must maintain oversight to ensure that contractors per-
form in accordance with the terms, conditions, and specifications of
their contracts or purchase orders.

The district must maintain written standards of conduct covering
conflicts of interest and governing the actions of its employees en-
gaged in the selection, award, and administration of contracts. No
employee, officer, or agent may participate in the selection, award,
or administration of a contract supported by a federal award if he or
she has a real or apparent conflict of interest. A conflict of interest
would arise when the employee, officer, or agent, any member of
his or her immediate family, his or her partner, or an organization
that employs or is about to employ any of these parties, has a fi-
nancial or other interest in or a tangible personal benefit from a firm
considered for a contract. The officers, employees, and agents of
the district may neither solicit nor accept gratuities, favors, or any-
thing of monetary value from contractors or parties to subcontracts.
However, districts may set standards for situations in which the fi-
nancial interest is not substantial or the gift is an unsolicited item of
nominal value. The standards of conduct must provide for discipli-
nary actions to be applied for violations of such standards by offic-
ers, employees, or agents of the district. [See BBFA, CAA(LOCAL),
CB(LOCAL), DBD]

The district must maintain records sufficient to detail the history of
procurement. These records will include, but are not necessarily
limited to, the following: rationale for the method of procurement,
selection of contract type, contractor selection or rejection, and the
basis for the contract price. [See Pre-procurement Review and
Contract Cost and Price, below]

2 C.F.R. 200.318(a), (b), (c)(1), (i)
[See 2 C.F.R. 200.334 for record retention requirements.]

The district’s financial management systems, including records
documenting compliance with federal statutes, regulations, and the
terms and conditions of the federal award, must be sufficient to
permit the preparation of reports required by general and program-
specific terms and conditions; and the tracing of funds to a level of
expenditures adequate to establish that such funds have been
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Internal Controls
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used according to the federal statutes, regulations, and the terms
and conditions of the federal award. [See also 2 C.F.R. 200.450
(Lobbying)]

The district’s financial management system must comply with 2
C.F.R. 200.302(b). [See also 2 C.F.R. 200.334 (Retention require-
ments for records), .335 (Requests for transfer of records), .336
(Methods for collection, transmission and storage of information),
and .337 (Access to records)]

2 C.F.R. 200.302
The district must:

1. Establish and maintain effective internal control over the fed-
eral award that provides reasonable assurance that the dis-
trict is managing the award in compliance with federal stat-
utes, regulations, and the terms and conditions of the award.
These internal controls should be in compliance with guid-
ance in “Standards for Internal Control in the Federal Govern-
ment” issued by the Comptroller General of the United States
or the “Internal Control Integrated Framework” issued by the
Committee of Sponsoring Organizations of the Treadway
Commission (COSO).

2. Comply with the U.S. Constitution, federal statutes, regula-
tions, and the terms and conditions of the award.

3. Evaluate and monitor the district’'s compliance with statutes,
regulations and the terms and conditions of federal awards.

4. Take prompt action when instances of noncompliance are
identified including noncompliance identified in audit findings.

5. Take reasonable measures to safeguard protected personally
identifiable information and other information the federal
awarding agency or pass-through entity designates as sensi-
tive or the district considers sensitive consistent with applica-
ble federal, state, local, and tribal laws regarding privacy and
responsibility over confidentiality.

2 C.F.R. 200.303

“Internal controls” for districts means processes designed and im-
plemented by districts to provide reasonable assurance regarding
the achievement of objectives in the following categories:

1. Effectiveness and efficiency of operations;

2. Reliability of reporting for internal and external use; and
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3. Compliance with applicable laws and regulations.
2 C.FR. 200.1

All procurement transactions for the acquisition of property or ser-
vices required under a federal award must be conducted in a man-
ner providing full and open competition consistent with the stand-
ards of 2 C.F.R. 200.319 and 200.320 (Methods of procurement to
be followed).

In order to ensure objective contractor performance and eliminate
unfair competitive advantage, contractors that develop or draft
specifications, requirements, statements of work, or invitations for
bids or requests for proposals must be excluded from competing
for such procurements.

The district must conduct procurements in a manner that prohibits
the use of statutorily or administratively imposed state, local, or
tribal geographical preferences in the evaluation of bids or pro-
posals, except in those cases where applicable federal statutes ex-
pressly mandate or encourage geographic preference. Nothing in
this provision preempts state licensing laws. When contracting for
architectural and engineering services, geographic location may be
a selection criterion provided its application leaves an appropriate
number of qualified firms, given the nature and size of the project,
to compete for the contract.

The district must have written procedures for procurement transac-
tions. These procedures must ensure that all solicitations meet the
requirements of 2 C.F.R. 200.319(d). [See Procurement Standards,
above]

The district must ensure that all prequalified lists of persons, firms,
or products which are used in acquiring goods and services are
current and include enough qualified sources to ensure maximum
open and free competition. Also, the district must not preclude po-
tential bidders from qualifying during the solicitation period.

Noncompetitive procurements can only be awarded in accordance
with 2 C.F.R. 200.320(c).

2 C.FR. 200.319

The district must have and use documented procurement proce-
dures, consistent with the standards of 2 C.F.R. 200.320 and
200.317 (Procurements by states), 200.318 (General procurement
standards), and 200.319 (Competition) for any of the following
methods of procurement used for the acquisition of property or ser-
vices required under a federal award or sub-award. 2 C.F. R.
200.320
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When the value of the procurement for property or services under
a federal award does not exceed the simplified acquisition thresh-
old, as defined in 2 C.F.R. 200.1, or a lower threshold established
by a district, formal procurement methods are not required. The
district may use informal procurement methods to expedite the
completion of its transactions and minimize the associated admin-
istrative burden and cost. The informal methods used for procure-
ment of property or services at or below the simplified acquisition
threshold include:

“Micro-purchase” means a purchase of supplies or services, the
aggregate amount of which does not exceed the micro-purchase
threshold. Micro-purchases comprise a subset of a district's small
purchases as defined in 2 C.F.R. 200.320.

“Micro-purchase threshold” means the dollar amount at or below
which a district may purchase property or services using micro-pur-
chase procedures. Generally, the micro-purchase threshold for pro-
curement activities administered under federal awards is not to ex-
ceed the amount set by the Federal Acquisition Regulations (FAR)
at 48 C.F.R. Part 2, Subpart 2.1 [see below], unless a higher
threshold is requested by the district and approved by the cogni-
zant agency for indirect costs.

2 C.FR. 200.1

Micro-purchase threshold means $10,000, except as provided by
48 C.F.R. 2.101. 48 C.FR. 2.101

The acquisition of supplies or services, the aggregate dollar
amount of which does not exceed the micro-purchase threshold.
[See the definition of “micro-purchase” above.] To the maximum ex-
tent practicable, the district should distribute micro-purchases equi-
tably among qualified suppliers. 2 C.F.R. 200.320(a)(1)(i)

Micro-purchases may be awarded without soliciting competitive
price or rate quotations if the district considers the price to be rea-
sonable based on research, experience, purchase history or other
information and documents it files accordingly. Purchase cards can
be used for micro-purchases if procedures are documented and
approved by the district. 2 C.F.R. 200.320(a)(1)(ii)

The district is responsible for determining and documenting an ap-
propriate micro-purchase threshold based on internal controls, an
evaluation of risk, and its documented procurement procedures.
The micro-purchase threshold used by the district must be author-
ized or not prohibited under state, local, or tribal laws or regula-
tions. Districts may establish a threshold higher than the federal
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threshold established in the FAR in accordance with 2 C.F.R.
200.320(a)(1)(iv) and (v). 2 C.F.R. 200.320(a)(2)(iii)

Districts may establish a threshold higher than the micro-purchase
threshold identified in the FAR in accordance with the requirements
of 2 C.F.R. 200.320. The district may self-certify a threshold up to
$50,000 on an annual basis and must maintain documentation to
be made available to the federal awarding agency and auditors in
accordance with 2 C.F.R. 200.334. The self-certification must in-
clude a justification, clear identification of the threshold, and sup-
porting documentation of any of the following:

1. Aqualification as a low-risk auditee, in accordance with the
criteria in 2 C.F.R. 200.520 for the most recent audit.

2. An annual internal institutional risk assessment to identify,
mitigate, and manage financial risks; or,

3. For public institutions, a higher threshold consistent with state
law.

2 C.F.R. 200.320(a)(1)(iv)

Micro-purchase thresholds higher than $50,000 must be approved
by the cognizant agency for indirect costs. The district must submit
a request with the requirements included in 2 C.F.R.
200.320(a)(1)(iv). The increased threshold is valid until there is a
change in status in which the justification was approved. 2 C.F.R.
200.320(a)(1)(v)

The acquisition of property or services, the aggregate dollar
amount of which is higher than the micro-purchase threshold but
does not exceed the simplified acquisition threshold. If small pur-
chase procedures are used, price or rate quotations must be ob-
tained from an adequate number of qualified sources as deter-
mined appropriate by the district. 2 C.F.R. 200.320(a)(2)(i)

“Simplified acquisition threshold” means the dollar amount below
which a district may purchase property or services using small pur-
chase methods. Districts adopt small purchase procedures in order
to expedite the purchase of items at or below the simplified acquisi-
tion threshold. The simplified acquisition threshold for procurement
activities administered under federal awards is set by the FAR at
48 C.F.R. Part 2, Subpart 2.1 [see below]. The district is responsi-
ble for determining an appropriate simplified acquisition threshold
based on internal controls, an evaluation of risk, and its docu-
mented procurement procedures. However, in no circumstances
can this threshold exceed the dollar value established in the FAR
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(48 C.F.R. Part 2, Subpart 2.1) for the simplified acquisition thresh-
old. Recipients should determine if local government laws on pur-
chasing apply. 2 C.F.R. 200.1, .320(a)(2)(ii)

Simplified acquisition threshold means $250,000, except as pro-
vided by 48 C.F.R. 2.101. 48 C.F.R. 2.101

When the value of the procurement for property or services under
a federal financial assistance award exceeds the simplified acquisi-
tion threshold, or a lower threshold established by a district, formal
procurement methods are required. Formal procurement methods
require following documented procedures. Formal procurement
methods also require public advertising unless a non-competitive
procurement can be used in accordance with 2 C.F.R. 200.319 or
200.320(c). The following formal methods of procurement are used
for procurement of property or services above the simplified acqui-
sition threshold or a value below the simplified acquisition thresh-
old the district determines to be appropriate:

A procurement method in which bids are publicly solicited and a
firm fixed-price contract (lump sum or unit price) is awarded to the
responsible bidder whose bid, conforming with all the material
terms and conditions of the invitation for bids, is the lowest in price.
The sealed bids method is the preferred method for procuring con-
struction, if the conditions [sic].

In order for sealed bidding to be feasible, the following conditions
should be present:

1. Acomplete, adequate, and realistic specification or purchase
description is available.

2. Two or more responsible bidders are willing and able to com-
pete effectively for the business; and

3. The procurement lends itself to a firm fixed price contract and
the selection of the successful bidder can be made principally
on the basis of price.

If sealed bids are used, the following requirements apply:

1. Bids must be solicited from an adequate number of qualified
sources, providing them sufficient response time prior to the
date set for opening the bids, for local governments, the invi-
tation for bids must be publicly advertised,;

2. The invitation for bids, which will include any specifications
and pertinent attachments, must define the items or services
in order for the bidder to properly respond;
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3.  All bids will be opened at the time and place prescribed in the
invitation for bids, and for local governments, the bids must be
opened publicly.

4.  Afirm fixed price contract award will be made in writing to the
lowest responsive and responsible bidder. Where specified in
bidding documents, factors such as discounts, transportation
cost, and life cycle costs must be considered in determining
which bid is lowest. Payment discounts will only be used to
determine the low bid when prior experience indicates that
such discounts are usually taken advantage of; and

5. Any or all bids may be rejected if there is a sound docu-
mented reason.

2 C.FR. 200.320(b)(1)

Proposals A procurement method in which either a fixed price or cost-reim-
bursement type contract is awarded. Proposals are generally used
when conditions are not appropriate for the use of sealed bids.
They are awarded in accordance with the following requirements:

1. Requests for proposals must be publicized and identify all
evaluation factors and their relative importance. Proposals
must be solicited from an adequate number of qualified offe-
rors. Any response to publicized requests for proposals must
be considered to the maximum extent practical,

2. The district must have a written method for conducting tech-
nical evaluations of the proposals received and making selec-
tions;

3. Contracts must be awarded to the responsible offeror whose
proposal is most advantageous to the district, with price and
other factors considered; and

4. The district may use competitive proposal procedures for
qualifications-based procurement of architectural/engineering
(A/E) professional services whereby offeror’s qualifications
are evaluated and the most qualified offeror is selected, sub-
ject to negotiation of fair and reasonable compensation. The
method, where price is not used as a selection factor, can
only be used in procurement of A/E professional services. It
cannot be used to purchase other types of services though
A/E firms are a potential source to perform the proposed ef-
fort.

2 C.F.R. 200.320(b)(2)
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There are specific circumstances in which noncompetitive procure-
ment can be used. Noncompetitive procurement can only be
awarded if one or more of the following circumstances apply:

1. The acquisition of property or services, the aggregate dollar
amount of which does not exceed the micro-purchase thresh-
old;

2. Theitem is available only from a single source;

3. The public exigency or emergency for the requirement will not
permit a delay resulting from publicizing a competitive solicita-
tion;

4. The federal awarding agency or pass-through entity expressly
authorizes a noncompetitive procurement in response to a
written request from the district; or

5.  After solicitation of a number of sources, competition is deter-
mined inadequate.

2 C.FR. 200.320(c)

To foster greater economy and efficiency, and in accordance with
efforts to promote cost-effective use of shared services across the
federal government, the district is encouraged to enter into state
and local intergovernmental agreements or inter-entity agreements
where appropriate for procurement or use of common or shared
goods and services. Competition requirements will be met with-ap-
pliedto documented procurement actions using strategic sourcing,
shared services, and other similar procurement arrangements
fsie}. 2 C.E.R. 200.318(e)

The district must take all necessary affirmative steps to assure that
minority businesses, women's business enterprises, and labor sur-
plus area firms are used when possible. Affirmative steps must in-
clude:

1. Placing qualified small and minority businesses and women's
business enterprises on solicitation lists;

2. Assuring that small and minority businesses and women's
business enterprises are solicited whenever they are potential
sources;

3. Dividing total requirements, when economically feasible, into
smaller tasks or quantities to permit maximum participation by
small and minority businesses, and women's business enter-
prises;
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4. Establishing delivery schedules, where the requirement per-
mits, which encourage participation by small and minority
businesses, and women's business enterprises;

5. Using the services and assistance, as appropriate, of such or-
ganizations as the Small Business Administration and the Mi-
nority Business Development Agency of the Department of
Commerce; and

6. Requiring the prime contractor, if subcontracts are to be let, to
take the affirmative steps listed in items 1 through 5 above.

2 C.FR. 200.321

As appropriate and to the extent consistent with law, the district
should, to the greatest extent practicable under a federal award,
provide a preference for the purchase, acquisition, or use of goods,
products, or materials produced in the United States (including but
not limited to iron, aluminum, steel, cement, and other manufac-
tured products). The requirements of 2 C.F.R. 200.322 must be in-
cluded in all subawards including all contracts and purchase orders
for work or products under this award.

For purposes of this provision:

1. “Produced in the United States” means, for iron and steel
products, that all manufacturing processes, from the initial
melting stage through the application of coatings, occurred in
the United States.

2. “Manufactured products” means items and construction mate-
rials composed in whole or in part of non-ferrous metals such
as aluminum; plastics and polymer-based products such as
polyvinyl chloride pipe; aggregates such as concrete; glass,
including optical fiber; and lumber.

2 C.F.R. 200.322

The district must make available upon request, for the federal

Review awarding agency or pass-through entity pre-procurement review,
procurement documents, such as requests for proposals or invita-
tions for bids, or independent cost estimates, when:

1. The district’'s procurement procedures or operation fails to
comply with the procurement standards in 2 C.F.R. Part 200;
2. The procurement is expected to exceed the simplified acquisi-
tion threshold and is to be awarded without competition or
only one bid or offer is received in response to a solicitation;
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3. The procurement, which is expected to exceed the simplified
acquisition threshold, specifies a “brand name” product;

4. The proposed contract is more than the simplified acquisition
threshold and is to be awarded to other than the apparent low
bidder under a sealed bid procurement; or

5. Aproposed contract modification changes the scope of a con-
tract or increases the contract amount by more than the sim-
plified acquisition threshold.

2 C.FR. 200.325(b)

Contract Cost The district must perform a cost or price analysis in connection with

and Price every procurement action in excess of the simplified acquisition
threshold including contract modifications. The method and degree
of analysis is dependent on the facts surrounding the particular
procurement situation, but as a starting point, the district must
make independent estimates before receiving bids or proposals.

The district must negotiate profit as a separate element of the price
for each contract in which there is no price competition and in all
cases where cost analysis is performed. To establish a fair and rea-
sonable profit, consideration must be given to the complexity of the
work to be performed, the risk borne by the contractor, the contrac-
tor's investment, the amount of subcontracting, the quality of its
record of past performance, and industry profit rates in the sur-
rounding geographical area for similar work.

Costs or prices based on estimated costs for contracts under the
federal award are allowable only to the extent that costs incurred or
cost estimates included in negotiated prices would be allowable for
the district under 2 C.F.R. Part 200, Subpart E. The district may ref-
erence its own cost principles that comply with the federal cost
principles.

The cost plus a percentage of cost and percentage of construction
cost methods of contracting must not be used.

2 C.FR. 200.324

Contract The district's contracts must contain the applicable provisions de-
Provisions scribed in appendix Il to 2 C.F.R. Part 200. 2 C.FR. 200.327

Suspension and Districts are subject to the non-procurement debarment and sus-

Debarment pension regulations at 2 C.F.R. Part 180. These regulations restrict
awards, subawards, and contracts with certain parties that are de-
barred, suspended, or otherwise excluded from or ineligible for par-
ticipation in federal assistance programs or activities. 2 C.F.R.
200.214
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Remedies for If a district fails to comply with the U.S. Constitution, federal stat-
Noncompliance utes, regulations, or the terms and conditions of a federal award,

the federal awarding agency or pass-through entity may impose
additional conditions, as described in 2 C.F.R. 200.208 (Specific
Conditions). If the federal awarding agency or pass-through entity
determines that noncompliance cannot be remedied by imposing
additional conditions, the federal awarding agency or pass-through
entity may take one or more of the following actions, as appropriate
in the circumstances:

1. Temporarily withhold cash payments pending correction of the
deficiency by the district or more severe enforcement action
by the federal awarding agency or pass-through entity.

2. Disallow (that is, deny both use of funds and any applicable
matching credit for) all or part of the cost of the activity or ac-
tion not in compliance.

3. Wholly or partly suspend or terminate the federal award.

4. Initiate suspension or debarment proceedings as authorized
under 2 C.F.R. Part 180 and federal awarding agency regula-
tions (or in the case of a pass-through entity, recommend
such a proceeding be initiated by a federal awarding agency).

5.  Withhold further federal awards for the project or program.
6. Take other remedies that may be legally available.
2 C.FR. 200.339

Travel Costs Travel costs are the expenses for transportation, lodging, subsist-
ence, and related items incurred by employees who are in travel
status on official business of the district. Such costs may be
charged on an actual cost basis, on a per diem or mileage basis in
lieu of actual costs incurred, or on a combination of the two, pro-
vided the method used is applied to an entire trip and not to se-
lected days of the trip, and results in charges consistent with those
normally allowed in like circumstances in the district's non-federally
funded activities and in accordance with the district’s written travel
reimbursement policies.

In the absence of an acceptable, written district policy regarding
travel costs, the rates and amounts established under 5 U.S.C.
5701-11 (Travel and Subsistence Expenses; Mileage Allowances),
or by the administrator of general services, or by the president (or
his or her designee) pursuant to any provisions of such subchapter
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FEDERAL
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Federally
Owned Property

Property Trust
Relationship

Real Property

(LEGAL)

must apply to travel under federal awards [48 C.F.R. 31.205—-
46(a)].

2 C.FR. 200.475(a), (d)

Title to federally owned property remains vested in the federal gov-
ernment. The district must submit annually an inventory listing of
federally owned property in its custody to the federal awarding
agency. Upon completion of the federal award or when the property
is no longer needed, the district must report the property to the fed-
eral awarding agency for further federal agency utilization.

Exempt property means property acquired under a federal award
where the federal awarding agency has chosen to vest title to the
property to the district without further responsibility to the federal
government, based upon the explicit terms and conditions of the
federal award. The federal awarding agency may exercise this op-
tion when statutory authority exists. Absent statutory authority and
specific terms and conditions of the federal award, title to exempt
property acquired under the federal award remains with the federal
government.

2 C.FR. 200.312(a), (c)

Real property, equipment, and intangible property that are acquired
or improved with a federal award must be held in trust by the dis-
trict as trustee for the beneficiaries of the project or program under
which the property was acquired or improved. The federal award-
ing agency may require the district to record liens or other appro-
priate notices of record to indicate that personal or real property
has been acquired or improved with a federal award and that use
and disposition conditions apply to the property. 2 C.F.R. 200.316

Subject to the requirements and conditions set forth in 2 C.F.R.
200.311, title to real property acquired or improved under a federal
award will vest upon acquisition in the district.

Except as otherwise provided by federal statutes or by the federal
awarding agency, real property will be used for the originally au-
thorized purpose as long as needed for that purpose, during which
time the district must not dispose of or encumber its title or other
interests.

When real property is no longer needed for the originally author-
ized purpose, the district must obtain disposition instructions from
the federal awarding agency or pass-through entity. The instruc-
tions must provide for one of the following alternatives:

1. Retain title after compensating the federal awarding agency
an amount determined under 2 C.F.R. 200.311(c)(1).
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FEDERAL

Equipment
Title and Use

Disposition

(LEGAL)

2. Sell the property and compensate the federal awarding
agency an amount determined under 2 C.F.R. 200.311(c)(2).

3. Transfer title to the federal awarding agency or to a third party
designated/approved by the federal awarding agency. The
district is entitled to be paid an amount calculated by applying
the district’'s percentage of participation in the purchase of the
real property (and cost of any improvements) to the current
fair market value of the property.

2 C.FR. 200.311

Subject to the requirements and conditions set forth in 2 C.F.R.
200.313, title to equipment acquired under a federal award will vest
upon acquisition in the district. Unless a statute specifically author-
izes the federal agency to vest title in the district without further re-
sponsibility to the federal government, and the federal agency
elects to do so, the title must be a conditional title. Title must vest
in the district subject to the following conditions:

1. Use the equipment for the authorized purposes of the project
during the period of performance, or until the property is no
longer needed for the purposes of the project.

2. Not encumber the property without approval of the federal
awarding agency or pass-through entity.

3. Use and dispose of the property in accordance with the provi-
sions below.

Equipment must be used by the district in the program or project
for which it was acquired in accordance with 2 C.F.R. 200.313(c).

Procedures for managing equipment (including replacement equip-
ment), whether acquired in whole or in part under a federal award,
until disposition takes place will, as a minimum, meet the require-
ments of 2 C.F.R. 200.313(d).

If the district is authorized or required to sell the property, proper
sales procedures must be established to ensure the highest possi-
ble return.

When original or replacement equipment acquired under a federal
award is no longer needed for the original project or program or for
other activities currently or previously supported by a federal
awarding agency, except as otherwise provided in federal statutes,
regulations, or federal awarding agency disposition instructions,
the district must request disposition instructions from the federal
awarding agency if required by the terms and conditions of the fed-
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(LEGAL)

eral award. Disposition of the equipment will be made as pre-
scribed in 2 C.F.R. 200.313(e), in accordance with federal award-
ing agency disposition instructions.

2 C.FR. 200.313

Title to supplies will vest in the district upon acquisition. If there is a
residual inventory of unused supplies exceeding $5,000 in total ag-
gregate value upon termination or completion of the project or pro-
gram and the supplies are not needed for any other federal award,
the district must retain the supplies for use on other activities or sell
them, but must, in either case, compensate the federal government
for its share. The amount of compensation must be computed in
the same manner as for equipment under 2 C.F.R. 200.313(e)(2).

2 C.FR. 200.314(a)

Title to intangible property acquired under a federal award vests
upon acquisition in the district. The district must use that property
for the originally-authorized purpose, and must not encumber the
property without approval of the federal awarding agency. When no
longer needed for the originally authorized purpose, disposition of
the intangible property must occur in accordance with the provi-
sions in 2 C.F.R. 200.313(e). 2 C.F.R. 200.315(a)

The regulations in 34 C.F.R. Part 75 apply to each direct grant pro-
gram of the BOEED. 34 C.FR. 75.1

The regulations in 34 C.F.R. Part 76 apply to each state-adminis-
tered program of the BOEED. 34 C.FR. 76.1

The regulations in 34 C.F.R. Part 81 govern the enforcement of le-
gal requirements under applicable programs administered by the
BOEED and implement Part E of the General Education Provisions
Act (GEPA). 34 C.FR. 81.1

1 TEA EDGAR Materials and Resources:

https://tea.texas.gov/Finance and Grants/Grants/EDGAR Materials and
Resources/

2 ED EDGAR website:

https://lwww?2.ed.gov/policy/fund/reg/edgarReg/edgar.html

3 ED Uniform Guidance website:

https://www?2.ed.gov/policy/fund/guid/uniform-guidance/index.html
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Delegation of

Authority
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ExeeptionDelegat
ion

Purchases Valued at

(LEGAL)

Note: For legal requirements applicable to purchases with fed-
eral funds, see CBB.

For required vendor disclosures and contract provisions,
including prohibitions, see CHE.

For provisions pertaining to criminal history record infor-
mation on contractors, see CJA.

For legal requirements related to energy savings perfor-
mance contracts, see CL.

For information on procuring school buses, see CNB.

For legal requirements applicable to school nutrition pro-
curement, including produce, with federal funds, see
COA.

For information reqgarding construction of school facili-
ties, see CV series.

AThe board may adopt rules and procedures for the acquisition of
goods and services. Education Code 44.031(d)

AThe board may, as appropriate, delegate its authority regarding

an action authorized or required to-be-taken-by-a-district-by Educa-
tion Code Chapter 44, Subchapter B, to be taken by a district to a

designated person, representative, or committee.

AThe board may not delegate the authority to act regarding an ac-
tion authorized or required to be taken by the board by Education
Code Chapter 44, Subchapter B.

Notwithstanding any other provision of the Education Code, in the
event of a catastrophe, emergency, or natural disaster affecting a
district, the board may delegate to the superintendent or desig-
nated person the authority to contract for the replacement, con-
struction, or repair of school equipment or facilities under Educa-
tion Code Chapter 44, Subchapter B if emergency replacement,
construction, or repair is necessary for the health and safety of dis-
trict students and staff.

Education Code 44.0312
Except as provided by Education Code Chapter 44, Subchapter B,

or Above $50,000 all district contracts for the purchase of goods and services, except
Methods contracts for the purchase of produce or vehicle fuel, valued at
- $50,000 or more in the aggregate for each 12-month period, shall
be made by the method, of the following methods, that provides
the best value for a district:
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1. Competitive bidding for services other than construction ser-
vices.

2. Competitive sealed proposals for services other than con-
struction services.

3. Arequest for proposals for services other than construction
services.

4. Aninterlocal contract.

5. A method provided by Government Code Chapter 2269 for
construction services [see CV series];

5.6. The reverse auction procedure as defined by Government
Code 2155.062(d).

6.7. The formation of a political subdivision corporation under Lo-
cal Government Code 304.001 (purchase of electricity).

Education Code 44.031(a)

If school equipment, a school facility, or a part of a school facility or
personal property is destroyed or severely damaged or, as a result
of an unforeseen catastrophe or emergency, undergoes major op-

erational or structural failure, and the board determines that the de-

lay posed by the methods provided for in Education Code 44.031
would prevent or substantially impair the conduct of classes or
other essential school activities, then contracts for the replacement
or repair of the equipment, school facility, or the part of the school
facility may be made by methods other than those required by Edu-
cation Code 44.031. Education Code 44.031(h)

Without complying with Education Code 44.031(a) above, a district
may purchase an item that is available from only one source, in-

cluding:

1. An item for which competition is precluded because of the ex-
istence of a patent, copyright, secret process, or monopoly.

2. Afilm, manuscript, or book.

3. A utility service, including electricity, gas, or water.
4. A captive replacement part or component for equipment.

The exceptions above do not apply to mainframe data-processing
equipment and peripheral attachments with a single-item purchase
price in excess of $15,000.

Education Code 44.031(j)—(k)
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athyCVAfor
Competitive Except to the extent prohibited by other law and to the extent con-
Bidding sistent with Education Code Chapter 44, Subchapter B, a district

may use competitive bidding_to select a vendor as authorized by
Education Code 44.031(a)(1).

A district shall award a competitively bid contract at the bid amount
to the bidder offering the best value for the district. In determining
the best value for the district, the district is not restricted to consid-
ering price alone but may consider any other factors stated in the
selection criteria. The selection criteria may include the factors
listed in Education Code 44.031(b) [see Contract Selection Fac-
tors, below].

Except as provided below, Local Government Code Chapter 271,
Subchapter B (Competitive Bidding on Certain Public Works Con-
tracts) does not apply to a competitive bidding process under this

policy.

Local Government Code Sections 271.026 (Opening of Bids),
271.027(a) (Award of Contract), and 271.0275 (Safety Record of
Bidder Considered) apply to a competitive bidding process under
Education Code Chapter 44, Subchapter B. [See CVA for these re-

quirements.]
Education Code 44.0351

Competitive In selecting a vendor through:-EV¥B-fer competitive sealed pro-
Sealed Proposals  posals_as authorized by Education Code 44.031(a)(2), a district
shall follow the procedures prescribed below.

Request for The district shall prepare a request for competitive sealed pro-
Proposals posals that includes information that vendors may require to re-

spond to the request. The district shall state in the request for pro-

posals the selection criteria that will be used in selecting the
successful offeror.

Opening The district shall receive, publicly open, and read aloud the names
Proposals of the offerors and, if any are required to be stated, all prices stated

in each proposal. Not later than the 45th day after the date on
which the proposals are opened, the district shall evaluate and

rank each proposal submitted in relation to the published selection
criteria.
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Selection The district shall select the offeror that offers the best value for the

district based on the published selection criteria and on its ranking
evaluation. The district shall first attempt to negotiate a contract
with the selected offeror. The district may discuss with the selected
offeror options for a scope or time modification and any price
change associated with the modification. If the district is unable to
negotiate a satisfactory contract with the selected offeror, the dis-
trict shall, formally and in writing, end negotiations with that offeror
and proceed to the next offeror in the order of the selection ranking
until a contract is reached or all proposals are rejected.

In determining the best value for the district, the district is not re-

stricted to considering price alone but may consider any other fac-
tors stated in the selection criteria.

Education Code 44.0352

Interlocal “Interlocal contract” means a contract or agreement made under

Contracts Government Code Chapter 791 (Interlocal Cooperation Act). A dis-
trict may contract or agree with another local government or a fed-
erally recognized Indian tribe, as listed by the U.S. secretary of the
interior under 25 U.S.C. 479a-1, whose reservation is located
within the boundaries of this state to perform governmental func-
tions and services in accordance with Government Code Chapter
791. A district may agree with another local government and with
the state or a state agency, including the comptroller, to purchase
goods and services. Gov't Code 791.003(2), .011(a), .025(a)

An interlocal contract must:

1. Be authorized by the governing body of each party to the con-
tract;

2. State the purpose, terms, rights, and duties of the contracting
parties; and

3. Specify that each party paying for the performance of govern-
mental functions or services must make those payments from
current revenues available to the paying party.

An interlocal contractual payment must be in an amount that fairly
compensates the performing party for the services or functions per-

formed under the contract. An interlocal contract may be renewed.
Notwithstanding item 2 above, an interlocal contract may have a

specified term of years.

Gov't Code 791.011(d)—(f), (i)

A district may agree with another local government, including a
nonprofit corporation that is created and operated to provide one or
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more governmental functions and services, or with the state or a

state agency, including the comptroller, to purchase goods and any
services reasonably required for the installation, operation, or

maintenance of the goods. This provision does not apply to ser-
vices provided by firefighters, police officers, or emergency medical
personnel. Gov't Code 791.025(b)

A district that purchases goods and services under Government
Code 791.025 satisfies the requirement to seek competitive bids
for the purchase of the goods and services. Gov't Code

791.025(c); Atty. Gen. Op. JC-37 (1999)

Reverse Auction A district that uses the reverse auction procedure must include in
the procedure a notice provision and other provisions necessary to
produce a method of purchasing that is advantageous to the dis-
trict and fair to vendors. Local Gov't Code 271.906(b)

“Reverse auction procedure” means:

1. Areal-time bidding process usually lasting less than one hour
and taking place at a previously scheduled time and internet
location, in which multiple suppliers, anonymous to each

other, submit bids to provide the designated goods or ser-
vices; or

2. A bidding process usually lasting less than two weeks and
taking place during a previously scheduled period and at a
previously scheduled internet location, in which multiple sup-
pliers, anonymous to each other, submit bids to provide the
designated goods or services.

Gov't Code 2155.062(d)
Site-Based If a purchase is made at the campus level in a district with a stu-
Purchasing dent enrollment of 180,000 or more that has formally adopted a

site-based decision-making plan under Education Code Subchap-
ter F, Chapter 11 [see BO series], that delegates purchasing deci-
sions to the campus level, Education Code 44.031 applies only to
the campus and does not require the district to aggregate and

jointly award purchasingr-EVC-and-CVYb-forcoentracts-usirg-a-con-
struction-manager-CVEfordesign/build contractsand-C\VEforjob
ordercontractsforminorrepairsfalterations:. A district that adopts

site-based purchasing under this provision shall adopt a policy to
ensure that campus purchases achieve the best value to the dis-
trict and are not intended or used to avoid the requirement that a
district aggregate purchases under Education Code 44.031(a). Ed-
ucation Code 44.031(m)
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Contract Selection rawardingExcept as provided by Education Code Chapter 44,
Factors Subchapter B, in determining to whom to award a contract, athe

district shall consider:
1. The purchase price.

2. The reputation of the vendor and of the vendor’s goods or
services.

3. The quality of the vendor’s goods or services.

4. The extent to which the goods or services meet the district’s
needs.

5. The vendor’s past relationship with the district.

6. The impact on the ability of the district to comply with laws
and rules relating to historically underutilized businesses.

7.  The total long-term cost to the district to acquire the vendor’s
goods or services.

8. For a contract thatis-netfor goods and services, other than
goods and services related to telecommunications and infor-
mation services, building construction and maintenance, or in-
structional materials, whether the vendor or the vendor’s ulti-
mate parent company or majority owner has its principal place
of business in this state or employs at least 500 persons in
this state.

9. Any other relevant factor specifically listed in the request for
bids or proposals.

Education Code 44.031(b)

In awarding a contract by competitive sealed bid under Education
Code 44.031, a district that has its central administrative office lo-
cated in a municipality with a population of less than 250,000 may
consider a bidder’s principal place of business in the manner pro-
vided by Local Government Code 271.9051. This seetienprovision
does not apply to the purchase of telecommunications services or
information services, as those terms are defined by 47 U.S.C. Sec-
tion 153. Education Code 44.031(b-1)

The factors listed above are the only criteria that may be consid-
ered by a district in its decision to award a contract. R.G.V. Vend-
ing v. Weslaco Indep. Sch. Dist., 995 S.W.2d 897 (Tex. App.—Cor-
pus Christi 1999, no pet.)
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Preferences A district that purchases agricultural products shall give preference
Agricultural to those produced, processed, or grown in Texas if the cost to the
Products district is equal and the quality is equal. If agricultural products pro-
- duced, processed, or grown in Texas are not equal in cost and

quality to other products, the district shall give preference to agri-
cultural products produced, processed, or grown in other states of
the United States, if the cost and guality of the U.S. and foreign
products are equal.

“Agricultural products” includes textiles and other similar products.

‘Processed” means canning, freezing, drying, juicing, preserving,

or any other act that changes the form of a good from its natural
state to another form.

A district may not adopt product purchasing specifications that un-
necessarily exclude agricultural products produced, processed, or
grown in Texas.

Vegetation for A district that purchases vegetation for landscaping purposes, in-
Landscaping cluding plants, shall give preference to Texas vegetation if the cost
to the district is equal and the guality is equal.

Education Code 44.042

[For legal requirements applicable to school nutrition procurement,
including produce and agricultural products, with federal funds, see

COA/]

Recycled A district shall give preference in purchasing to products made of

Products recycled materials if the products meet applicable specifications as
to quantity and quality and the average price of the product is not
more than ten percent greater than the price of comparable nonre-
cycled products. Preferences will be applied in accordance with
state procurement statutes and rules. 30 TAC 328.203

Subchapter K of 30 Administrative Code (Governmental Entity Re-
cycling and Purchasing of Recycled Materials) does not apply to a
district with a student enrollment of less than 10,000 students. 30
TAC 328.204(a)

A district regularly shall review and revise its procurement proce-
dures and specifications for the purchase of goods, supplies,
equipment, and materials in order to:

1. Eliminate procedures and specifications that explicitly discrim-
inate against products made of recycled materials;

2. Encourage the use of products made of recycled materials;
and
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Bidder’'s Place of

(LEGAL)

3. Ensure to the maximum extent economically feasible that the

district purchases products that may be recycled when they
have served their intended use.

In developing new procedures and specifications, the district shall
encourage the use of recycled products and products that may be
recycled or reused.

Health and Safety Code 361.426(b)—(c)

In awarding a contract by competitive sealed bid under Education

Business

Notice Publication

Electronic Bids or
Proposals

Right to Work

Code 44.031, a district that has its central administrative office lo-
cated in a municipality with a population of less than 250,000 may
consider a bidder’s principal place of business in the manner pro-
vided by Local Government Code Section 271.9051. This provision
does not apply to the purchase of telecommunications services or
information services, as those terms are defined by 47 U.S.C. 153.
Education Code 44.031(b-1)

Notice of the time by when and place where the bids or proposals,
or the responses to a request for qualifications, will be received
and opened shall be published in the county in which the district’s
central administrative office is located, once a week for at least two
weeks before the deadline for receiving bids, proposals, or re-

sponses to a request for qualifications. If there is not a newspaper
in that county, the advertising shall be published in a newspaper in
the county nearest the county seat of the county in which a dis-
trict’'s central administrative office is located. In a two-step procure-
ment process, the time and place where the second-step bids, pro-
posals, or responses will be received are not required to be
published separately. Education Code 44.031(g)

A district may receive bids or proposals under Education Code
Chapter 44 through electronic transmission if the board adopts
rules to ensure the identification, security, and confidentiality of
electronic bids or proposals and to ensure that the electronic bids
or proposals remain effectively unopened until the proper time.

Notwithstanding any other provision of Education Code Chapter
44, an electronic bid or proposal is not required to be sealed. A pro-
vision of Education Code Chapter 44 that applies to a sealed bid or
proposal applies to a bid or proposal received through electronic
transmission in accordance with the rules adopted by the board.

Education Code 44.0313

While a district is engaged in procuring goods and services or
awarding a contract, or overseeing procurement or construction for
a public work or public improvement, a district:

DATE ISSUED: 405/25/26492021 9 of 30

UPDATE 114117
CH(LEGAL)-PRM

© 2021 Texas Association of School Boards, Inc. All rights reserved. Permission granted to TASB Policy Service subscribers to reproduce for internal use only.




PURCHASING AND ACQUISITION CH
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1. May not consider whether a vendor is a member of or has an-
other relationship with any organization; and

2. Shall ensure that its bid specifications and any subseguent
contract or other agreement do not deny or diminish the right
of a person to work because of the person’s membership or
other relationship status with respect to any organization.

Education Code 44.043

Contract with Person  The board by resolution may establish requlations permitting the

Indebted to District district to refuse to enter into a contract or other transaction with a
person indebted to the district. It is not a violation of Education
Code Chapter 44, Subchapter B (Purchases; Contracts) for a dis-
trict, under requlations adopted under this provision, to refuse to
award a contract to or enter into a transaction with an apparent low
bidder or successful proposer that is indebted to the district.

“Person” includes an individual, sole proprietorship, corporation,
nonprofit corporation, partnership, joint venture, limited liability
company, and any other entity that proposes or otherwise seeks to
enter into a contract or other transaction with the district requiring
approval by the board.

Education Code 44.044

Out-of-State Bidders A beard-shalldistrict may not award a governmental contract fer

. ; I F lies. als. : 0 a
nonresident bidder e ' : b
state; unless the nonresident underbids the lowest bid submitted
by a responsible resident bidder by an amount that is not less than
the greater of the amount by which a resident bidder would be re-
quired to underbid athe nonresident bidder to obtain a comparable
contract in the state in which the nonresident’s principal place of
business is located, or athe state in which a majority of the manu-
facturing relating to the contract will be performed. Gov't Code
2252.001—002

This requirement shatdoes not apply to a contract involving federal
funds. A district shall rely-eruse the information published by the
comptroller inevaluating-the bids-ef-under Government Code
2252.003 (Publication of Other State's Laws on Contracts) to eval-
uate the bid of a nonresident bidder. Gev'tCode-2252.003—004

Required Contract A district may net-enter-into-a-contract-with-a-company-for-goods
i . I . . fication £
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byist-rely on information published under Government Code

Chapter-305-
Gov't Code 2252.908

Exelusions
GovtCode-003 to meet the requirements of Government Code
2252.908(e)}4)—6)002. Gov't Code 2252.003—-.004
Reguired-Form
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“Governmental contract” means a contract awarded by a govern-

mental entity, including a public school district, for general con-
struction, an improvement, a service, or a public works project or
for a purchase of supplies, materials, or equipment.

“Resident bidder” refers to a person whose principal place of busi-
ness is in this state, including a contractor whose ultimate parent
company or majority owner has its principal place of business in
this state.

Gov't Code 2252.001
Professional Fhe-purchasingrequirements-ef-Education Code 44.031 dedoes

Services not apply to a contract for professional services rendered, including
the services of an architect, attorney, certified public accountant,
engineer, or fiscal agent. A district may, at its option, contract for
professional services rendered by a financial consultant or a tech-
nology consultant in the manner provided by Government Code
2254.003; (Professional Services Procurement Act) (see below), in
lieu of the methods provided by Education Code 44.031. Education
Code 44.031(f)
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(LEGAL)
Professional A district may not select a provider of professional services or a
Services group or association of providers or award a contract for the ser-
Procurement Act vices on the basis of competitive bids submitted for the contract or
Selection for the services, but shall make the selection and award on the ba-

sis of demonstrated competence and qualifications to perform the
services and for a fair and reasonable price. Gov't Code
2254.003(a)

Definition “Professional services"” means services:

1. Within the scope of the practice, as defined by state law, of
accounting, architecture, landscape architecture, land survey-
ing, medicine, optometry, professional engineering, real es-
tate appraising, or professional nursing;

2. Provided in connection with the professional employment or
practice of a person who is licensed or registered as a certi-
fied public accountant, architect, landscape architect, land
surveyor, physician, optometrist, professional engineer, state-
certified or state-licensed real estate appraiser, or registered
nurse; or

3. Provided by a person lawfully engaged in interior design, re-
gardless of whether the person is registered as an interior de-
signer under Occupations Code Chapter 1053.

Gov't Code 2254.002

[For specific information on procuring architectural or engineering
services, see CV.]

Contingent Fee Government Code Chapter 2254, Subchapter C provides the man-
Contract for Legal ner in which and the situations under which a district may compen-
Services sate a public contractor under a contingent fee for legal services.

That subchapter does not apply to a contract for legal services:

1. Provided to a district under Government Code Chapter 403,
Subchapter M; or

4.2. Entered into under Tax Code 6.30 (delinquent tax collection)
[see CCGA(LEGAL)] or Government Code 1201.027 (issu-
ance of public securities);) [see CCA(LEGAL)], except that
Government Code sections 2254.1032, 2254.1034,
2254.1036, and 2254.1037 do apply to the contract.

Gov't Code 2254.102

A district may select an attorney or law firm to award a contingent
fee contract only in accordance with Government Code
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2254.003(a) (Professional Services Procurement Act) [see Selec-

tion, above] and Government Code 2254.1032. Gev'tCode

Specific Purchases

Computers

Automated
Information System

Automated External
Defibrillators

In procuring legal services under a contingent fee contract, a dis-
trict shall:

1. Select a well-qualified attorney or law firm on the basis of
demonstrated competence, qualifications, and experience in
the requested services; and

2. Attempt to negotiate a contract with that attorney or law firm
for a fair and reasonable price.

Gov't Code 2254.1032

A district may acquire computers and computer-related equipment,
including computer software, through the Department of Infor-
mation Resources (DIR) under contracts with-the-BiRentered into
in accordance with Government Code Chapter 2054 or 2157. Edu-
cation Code 44.031(i)

A district may purchase an automated information system using the
purchasing method described by Government Code 2157.068 for
commodity items or a purchasing method designated by the comp-
troller to obtain the best value for the state, including a request for
offers method. A district that purchases an item using a method
listeddescribed above satisfies any state law requiring the district
to seek competitive bids for the purchase of the item. Gov't Code
2157.006; 34 TAC 20.391

A scheeldistrict that purchases or leases an automated external
defibrillator; (AED), as defined by Health and Safety Code 779.001,
shall ensure that the defibrillaterAED meets standards established
by the federal Food and Drug Administration. Education Code
44.047
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Insurance A contract for the purchase of insurance is not a contract for pro-
fessional services. A district must award such a contract using one

of the purchase-ef persenal-property-and-shall-be-mademethods in
accordance-with-Education Code 44.031. Education-Cede-44-031;

Atty. Gen. Op. DM-347{1995418 (1996)

Multiyear A district may execute an insurance contract for a period longer

Contracts than 12 months, if the contract centains-eitherorboth-of-the provi-
sions-deseribed-atcomplies with Local Government Code
271.903(a) [see Commitment of Current Revenue, below]. If a dis-
trict executes a multiyear insurance contract, it need not advertise
for insurance vendors until the 12-month period during which the
district will be executing a new insurance contract. Atty. Gen. Op.
DM-418 (1996)

Other Purchasing
Methods
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State Purchasing Purchasing-servicesperdormedfora-district-by-The comptroller

Program shall establish a program by which the comptroller performs pur-
chasing services for local governments. The services must include:

1. The extension of state contract prices to a-districtparticipating
local governments when the comptroller considers it feasible.

2. Solicitation of bids on items desired by a-districtlocal govern-
ments if the solicitation is considered feasible by the comptrol-
ler and is desired by the districtlocal government.

3. Provision of information and technical assistance to a-district-
local governments about the purchasing program.

The comptroller may charge a district-itsparticipating local govern-
ment an amount not to exceed the actual costs incurred by the
comptroller in providing purchasing services to the local govern-
ment under the program.

Local Gov't Code 271.082
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District A district may patrticipate in the purchasing program, including par-
RegquirementsPar  ticipation in purchases that use the reverse auction procedure, by
ticipation filing with the comptroller a resolution adopted by the board re-

questing that the district be allowed to participate on a voluntary
basis, and to the extent the comptroller deems feasible, and stating
that the beard-shalldistrict will:

1. Designate an official to act for the district in all matters relat-
ing to the program, including the purchase of items from the
vendor under any contract-, and that the board will direct the
decisions of the representative;

3.2. Be responsible for:

a.  Submitting requisitions to the eemmissioncomptroller un-

der any contract{s)-and-ferpayment-directh-to-the-ven-
dor-and-; or

b. Electronically sending purchase orders directly to ven-
dors, or complying with procedures governing a reverse
auction purchase, and electronically sending to the
comptroller reports on actual purchases: made under
this provision that provide the information and are sent at
the times required by the comptroller;

3. Be responsible for making payment directly to the vendor;

4. Be responsible for the vendor’s compliance with all conditions
of delivery and quality of the purchased item.

staterequirementA district that purchases an item under a state
contract or under a reverse auction procedure, sponsored by the
comptroller satisfies any state law requiring the district to seek
competitive bids for the purchase of the item.

Local Gov't Code 271.083

Multiple Award The comptroller shall develop a schedule of multiple award con-

Contract Schedule tracts that have been previously awarded using a competitive pro-
cess by the federal government or any other governmental entity in
any state. Gov't Code 2155.502(a)

A district may purchase goods or services directly from a vendor
under a contract listed on a schedule- developed under Govern-
ment Code Chapter 2155, Subchapter |. A district contracting for
the purchase of an automated information system under a contract
listed on a schedule shall comply with Government Code
2157.068(e-1) (Purchase of Information Technology Commodity
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Items) [see Automated Information System, above]. ArRA purchase
authorized purehaseby this provision satisfies any requirement of
state law relating to competitive bids or proposals.

The price listed for a good or service under a multiple award con-
tract is a maximum price. A district may negotiate a lower price for
goods or services under a contract listed on a schedule developed
under Government Code Chapter 2155, Subchapter |.

Gov't Code 2155.504

Cooperative A district may participate in a cooperative purchasing program with
Purchasing another local government of this state or another state or with a lo-
Program cal cooperative organization of this state or another state. A dis-

trict dees-sotthat is participating in a cooperative purchasing pro-
gram may sign an agreement with another participating local
government or a local cooperative organization stating that the dis-
trict will:

1. Designate a person to act under the direction of, or on behalf
of, the district in all matters relating to the programs-;

2. Make payments to another participating local government or
local cooperative organization or directly to a vendor under a
contract made under these provisions, as provided in the
agreement:_between the participating local governments or
between a local government and a local cooperative organi-
Zation; and

3—Be responsible for the vendor’s compliance-

3.  Hadistrictparticipates relating to the quality of items and

terms of delivery, to the extent provided in the agreement be-
tween the participating local governments or between a local
government and a local cooperative purchasing-program;-itor-

A district that purchases goods or services under these provisions
satisfies any state law requiring #the district to seek competitive
bids for the purchase of the goods or services.

Local Gov't Code 271.102; Atty. Gen. Op. JC-37 (1999)

Cooperative A-scheel district that enters into a purchasing contract valued at
Purchasing $25,000 or more under Education Code 44.031(a)(5) (interlocal
Contract-Related  contract), under Local Government Code Chapter 271, Subchapter
Fee Fees F (cooperative purchasing program), or under any other coopera-

tive purchasing program authorized for school districts by law shall
document any contract-related fee, including any management fee,
and the purpose of each fee under the contract.
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The amount, purpose, and disposition of any fee described above
must be presented in a written report and submitted annually in an
open meeting of the board. The written report must appear as an
agenda item. The commissioner of education may audit the written
report.

Education Code 44.0331

Commitment of 3—If a contract for the acquisition, including lease, of real or per-
Current Revenue sonal property is-a-commitment-of-a-district's-eurrent revenue
by o 4 i " both of the fol
' istons:retains to the board the continuing right to
terminate the-contract-at the expiration of each budget period
during the term of the contract-

. Is conditioned on a best efforts attempt by the board to obtain and
appropriate funds for payment of the contract, or contains both the
continuing right to terminate and the best efforts conditions, the
contract is a commitment of a district’s current revenue only. Local
Gov't Code 271.903-

Change Orders
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Criminal

HistoryOffenses

.. bl
Practices

Removal from
Office

(LEGAL)

For provisions regarding change orders, see CV.

- . iinal hi Ling .
contractors;,-see CIALEGALY).

A-beard-memberAn officer, employee, or agent shal-retof a district
commits an offense if the person with criminal negligence-make
makes or autherizeauthorizes separate, sequential, or component
purchases to avoid the purehasing-requirements setoutinof Edu-
catlon Code 44 031 (a) or (b) An e#reer—er—empleyee—stml-net

ata¥a Of_
fense under th|s provision is a Class B m|sdemeanor and is an of-
fense involving moral turpitude.

“Component purchases” means purchases of the component parts
of an item that in normal purchasing practices would be made in
one purchase. “Separate purchases” means purchases, made sep-
arately, of items that in normal purchasing practices would be
made in one purchase. “Sequential purchases” means purchases,
made over a period, of items that in normal purchasing practices
would be made in one purchase.

Vielation-ofEducation Code 44.032(a)—(b)

An officer, employee, or agent of a district commits an offense if the
person with criminal negligence violates Education Code 44.031(a)
or (b) other than by conduct described by Education Code
44.032(b). An offense under this provision is a Class B misde-
meanor and is an offense involving moral turpitudecenviction. Ed-
ucation Code 44.032(c)

An officer or employee of which-shallresulta district commits an of-
fense if the officer or employee knowingly violates Education Code
44.031, other than by conduct described by Education Code
44.032(b) or (c). An offense under this provision is a Class C mis-
demeanor. Education Code 44.032(d)

The final conviction of a person other than a trustee of a district for
an offense under Education Code 44.032(b) or (c) above results in
the immediate removal from office or dismissal-from-employment-
of that person. A beard-memberirustee who is convicted of a~viela-
tion-ofthis-prevision-is-an offense under Education Code 44.032 is

considered to have committed official misconduct for purposes of
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Local Government Code Chapter 87, and is subject to removal as
provided by that chapter and Texas Constitution Article V, Section
24. For four years after the date of the final conviction, the re-
moved person is ineligible to be a candidate for or to be appointed
or elected to_a public office in Texas, is ineligible to be employed by
or act as an agent for the state or a political subdivision of the
state, and is ineligible to receive any compensation through a con-
tract with the state or a political subdivision—|See-BBC] of the state.
Education Code 44.032(e)

Education Code-44.032

A court may enjoin performance of a contract made in violation of
Education Code Chapter 44, Subchapter B. A county attorney, dis-
trict attorney, criminal district attorney, citizen of the county in which
athe district is located, or any interested party may bring an action
for an injunction. A party who prevails in an action brought under
this subsectionprovision is entitled to reasonable attorney’s fees as
approved by the court. Education Code 44.032(f)
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PURCHASING AND ACQUISITION CHE
VENDOR DISCLOSURES AND CONTRACTS (LEGAL)

Required Vendor
Disclosures

Disclosure of
Interested Parties

Exclusions

Required Form

Note: For additional legal requirements applicable to pur-
chases with federal funds, see CBB.

A district may not enter into a contract described below with a busi-
ness entity unless the business entity submits a disclosure of inter-
ested parties to the district at the time the business entity submits
the signed contract to the district.

The requirement above applies only to a contract of a district that:

1. Requires an action or vote by the board before the contract
may be signed;

2. Has a value of at least $1 million; or

3. Is for services that would require a person to reqister as a lob-
byist under Government Code Chapter 305.

Gov't Code 2252.908

A contract does not require an action or vote by the board if the
board has legal authority to delegate to its staff the authority to ex-
ecute the contract, the board has delegated this authority, and the
board does not patrticipate in the selection of the business entity
with which the contract is entered into. 1 TAC 46.1(c)

The disclosure requirement does not apply to a contract with:

1. Apublicly traded business entity, including a wholly owned
subsidiary of the entity;

2. An electric utility, as defined by Utilities Code 31.002; or

3. A gas utility, as defined by Utilities Code 121.001.
Gov't Code 2252.908(c)(4)—(6)

The disclosure of interested parties must be submitted on a form

prescribed by the Texas Ethics Commission (TEC) that includes a
list of each interested party for the contract of which the contracting
business entity is aware; and a written, unsworn declaration sub-
scribed by the authorized agent of the contracting business entity
as true under penalty of perjury that is in substantially the form set
out in Government Code 2252.908(e)(2). Gov't Code 2252.908(e);

1 TAC 46.5(a)

The certification of filing and the completed disclosure of interested
parties form generated by TEC's electronic filing application must
be printed, signed by an authorized agent of the contracting busi-
ness entity, and submitted to the district that is the party to the con-
tract for which the form is being filed. 1 TAC 46.5(b)
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PURCHASING AND ACQUISITION CHE
VENDOR DISCLOSURES AND CONTRACTS (LEGAL)

Deadline A district that receives a completed disclosure of interested parties
form and certification of filing shall notify TEC, in an electronic for-
mat prescribed by TEC, of the receipt of those documents not later
than the 30th day after the date the board receives the disclosure.
1 TAC 46.5(c); Gov't Code 2252.908(f)

Contract The disclosure requirements do not apply to a change made to an
Changes existing contract, including an amendment, change order, or exten-

sion of a contract except as set out below.

The disclosure requirements apply to a change made to an existing
contract, including an amendment, change order, or extension of a
contract if:

1. Adisclosure of interested parties form was not filed for the ex-
isting contract; and either the changed contract requires an
action or vote by the board or the value of the changed con-
tract is at least $1 million; or

2. The business entity submitted a disclosure of interested par-
ties form to the district that is a party to the existing contract;
and either there is a change to the disclosure; or the changed
contract requires an action or vote by the board; or the value
of the changed contract is at least $1 million greater than the
value of the existing contract.

1 TAC 46.4

Definitions “AgentContract” means a third-party-who-undertakes-to-transact
seme-contract between a board and a business ermanage-some
affairforanetherperson-entity at the time it is voted on by the au-
therityboard or en-account-ofat the otherperson—Thetermtime it

binds the board, whichever is earlier, and includes an em-
pleyee-amended, extended, or renewed contract. 1 TAC 46.3(a)

“Business relationshipentity” means a-connection-between-twoany
entity recognized by law through which business is conducted, in-

cluding a sole proprietorship, partnership, or mere-parties-based-en
commercial-activity-of one-of the-parties—TFhe-term-corporation. The

term includes an entity through which business is conducted with a
district, regardless of whether the entity is a for-profit or nonprofit
entity, and does not include a cennection-based-enrgovernmental
entity or state agency. Gov't Code 2252.908(a)(1); 1 TAC 46.3(b)

“Interested party” means a person who has a controlling interest in
a business entity with whom a district contracts or who actively par-
ticipates in facilitating the contract or negotiating the terms of the
contract, including a broker, intermediary, adviser, or attorney for
the business entity. Gov't Code 2252.908(a)(3); 1 TAC 46.3(d), (e)
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“Controlling interest” means:

1. Atransactionthatis-subjeettorate-An ownership interest or
feeregulationby-participating interest in a federal-state—orlo-

calgovernmental-business entity by virtue of units, percent-
age, shares, stock, or otherwise that exceeds ten percent;

+:2. Membership on the board of directors or ar-ageneyother gov-
erning body of a federalstate,-erlocal-governmental-busi-

ness entity; of which the board or other governing body is
composed of not more than ten members; or

2:-3. Service as an officer of a business entity that has four or
fewer officers, or service as one of the four officers most
highly compensated by a business entity that has more than
four officers. This provision does not apply to an officer of a
publicly held business entity or its wholly owned subsidiaries.
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PURCHASING AND ACQUISITION CHE

VENDOR DISCLOSURES AND CONTRACTS (LEGAL)
Di I I . et ) liccl Fl lor's busi |

Conflict of Interest
Questionnaire

il relationshi it listrict | Gov't Code 176.006(b:
1 TAC 46.3(c)

“Signed” includes any symbol executed or adopted by a person
with present intention to authenticate a writing, including an elec-
tronic signature. 1 TAC 46.3(f)

“Value” of a contract is based on the amount of consideration re-
ceived or to be received by the business entity from the district un-
der the contract. 1 TAC 46.3(q)

Note: See BBFA for additional information applicable to disclo-
sures under Local Government Code Chapter 176, including:

° Definitions;

° Conflicts disclosure statements required to be filed by certain
local government officers, including vendors who are also lo-
cal government officers; and

° Internet posting requirements for conflicts disclosure state-
ments and questionnaires.

A vendor shall file a completed conflict of interest questionnaire if
the vendor has a business relationship with the district and:

3.1. Has an employment or other business relationship with a local
government officer of the district, or a family member of the
officer, described by Local Government Code
176.003(a)(2)(A);

4.2. Has given a local government officer of the district, or a family
member of the officer, one or more gifts with the aggregate
value specified by Local Government Code 176.003(a)(2)(B),
excluding any gift described by Local Government Code
176.003(a-1); or

5.3. Has a family relationship with a local government officer of the
district.

Local Gov't Code 176.006(a)

The completed conflict of interest questionnaire must be filed with
the appropriate records administrator not later than the seventh
business day after the date-thatthevenderlater of:

1. The date that the vendor:
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PURCHASING AND ACQUISITION CHE
VENDOR DISCLOSURES AND CONTRACTS (LEGAL)

Updating
Incomplete or
Inaccurate
Questionnaires

a. Begins discussions or negotiations to enter into a con-
tract with a district;

b.  Submits to the district an application, response to a re-
guest for proposals or bids, correspondence, or another
writing related to a potential contract with the district; or

1.2. The date the persenvendor becomes aware:

a. Of an employment or other business relationship with a
local government officer, or a family member of the of-
ficer; described by Local Government Code 176.006(a);

b. That the person has given one or more gifts; described
by Local Government Code 176.006(a); or

c. Of a family relationship with a local government officer.
Local Gov't Code 176.006(a-1)

A vendor shall file an updated completed questionnaire with the ap-
propriate records administrator not later than the seventh business
day after the date on which the vendor becomes aware of an event
that would make a statement in the questionnaire incomplete or in-
accurate. Local Gov't Code 176.006(d)

Validity of
Contract

Required Contract

The validity of a contract between a vendor and the district is not
affected solely because the vendor fails to comply with these re-
guirements. Local Gov't Code 176.006(i)

A district may not enter into a contract with a company for goods

Provisions
No Israel Boycott

and services unless the contract contains a written verification from
the company that it does not boycott Israel and will not during the
term of the contract.

The requirement above applies only to a contract that:

1. Is between a district and a company with ten or more full-time
employees: and

2. Has a value of $100,000 or more that is to be paid wholly or
partly from public funds of the district.

Gov't Code 2271.002
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PURCHASING AND ACQUISITION CHE
VENDOR DISCLOSURES AND CONTRACTS (LEGAL)

Retention of

Contracting
Information

Application

Requirements

“Company” has the meaning assigned by Government Code
808.001, except that the term does not include a sole proprietor-
ship. Gov't Code 2271.001(2)

These provisions apply to a contract that:

1. Has a stated expenditure of at least $1 million in public funds
for the purchase of goods or services by the district; or

2. Results in the expenditure of at least $1 million in public funds
for the purchase of goods or services by the district in a fiscal
yvear of the district.

A board may not accept a bid for a contract described above or
award the contract to an entity that the board has determined has
knowingly or intentionally failed to comply with Government Code
Chapter 552, Subchapter J (Additional Provisions Relating to Con-
tracting Information) in a previous bid or contract described above
unless the board determines and documents that the entity has
taken adequate steps to ensure future compliance with the require-
ments of that subchapter. [For additional information and require-
ments, see GBA and GBAA.]

A contract described above must require a contracting entity to:

Bid and Contract

1. Preserve all contracting information related to the contract as
provided by the records retention requirements applicable to
the district for the duration of the contract;

2. Promptly provide to the district any contracting information re-
lated to the contract that is in the custody or possession of the
entity on request of the district; and

3. On completion of the contract, either:

a. Provide at no cost to the district all contracting infor-
mation related to the contract that is in the custody or
possession of the entity; or

b. Preserve the contracting information related to the con-
tract as provided by the records retention requirements
applicable to the district.

Except as described at Exception, below, a bid for a contract de-

Language scribed above and the contract must include the following state-
ment: “The requirements of Subchapter J, Chapter 552, Govern-
ment Code, may apply to this (include “bid” or “contract” as
applicable) and the contractor or vendor agrees that the contract
can be terminated if the contractor or vendor knowingly or inten-
tionally fails to comply with a requirement of that subchapter.”
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PURCHASING AND ACQUISITION CHE

VENDOR DISCLOSURES AND CONTRACTS (LEGAL)
Notice of A board that is the party to a contract described above shall pro-
Noncompliance vide notice to the entity that is a party to the contract if the entity

fails to comply with a requirement of Government Code Chapter
552, Subchapter J applicable to the entity. The notice must:

1. Bein writing;

2.  State the requirement that the entity has violated; and

3. Unless the exception described below applies, advise the en-
tity that the board may terminate the contract without further
obligation to the entity if the entity does not cure the violation
on or before the tenth business day after the date the board
provides the notice.

Contract Except as provided below, a governmental body may terminate a
Termination contract described above if:The board provides the required notice
to the entity that is party to the contract;

2. The contracting entity does not cure the violation in the pre-
scribed period;

3. The board determines that the contracting entity has inten-
tionally or knowingly failed to comply with a requirement of
Government Code Chapter 552, Subchapter J; and

4. The board determines that the entity has not taken adequate
steps to ensure future compliance with the requirements of
that subchapter.

An entity has taken adequate steps to ensure future compliance
with Government Code Chapter 552, Subchapter J if:

1. The entity produces contracting information requested by the
board that is in the custody or possession of the entity not
later than the tenth business day after the date the board
makes the request; and

2. The entity establishes a records management program to en-
able the entity to comply with Government Code Chapter 552,

Subchapter J.

Exception A board may not terminate a contract under these provisions if the
contract is related to the purchase or underwriting of a public secu-
rity, the contract is or may be used as collateral on a loan, or the
contract’s proceeds are used to pay debt service of a public secu-

rity or loan.
GoVv't Code 552.371(a), .372—-.374 [See GBA]
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PURCHASING AND ACQUISITION CHE
VENDOR DISCLOSURES AND CONTRACTS (LEGAL)

Prohibitions

Entertainment
Event Contracts

Taxpayer Resource

A person, including a board, may not include a provision in a con-
tract related to a parade, concert, or other entertainment event paid
for in whole or in part with public funds that prohibits or would oth-
erwise prevent the disclosure of information relating to the receipt
or expenditure of public or other funds by a board for the event. A
contract provision that violates Government Code 552.104(c) is
void. Gov't Code 552.104(c) [See GBA for information related to
competition or bidding.]

A district may not enter into a taxpayer resource transaction with

Transactions

Lobbying
Restriction—

Tobacco Education
Grant Funds

an abortion provider or an affiliate of an abortion provider. Gov't
Code 2272.003(a)

“Taxpayer resource transaction” means a sale, purchase, lease,
donation of money, goods, services, or real property, or any other
transaction between a governmental entity and a private entity that
provides to the private entity something of value derived from state
or local tax revenue, regardless of whether the governmental entity
receives something of value in return.

“Affiliate” means a person or entity who enters into with another
person or entity a legal relationship created or governed by at least
one written instrument, including a certificate of formation, a fran-
chise agreement, standards of affiliation, bylaws, or a license, that
demonstrates:

1. Common ownership, management, or control between the
parties to the relationship;

2. Afranchise granted by the person or entity to the affiliate; or

3. The granting or extension of a license or other agreement au-
thorizing the affiliate to use the other person’s or entity’s
brand name, trademark, service mark, or other reqgistered
identification mark.

Gov't Code 2272.001(3), (5)

A district receiving funds or grants from the Permanent Fund for
Health and Tobacco Education and Enforcement may not use the
funds to pay:Lobbying expenses incurred by the district;

1.2. A person or entity that is required to register with the Texas
Ethics Commission under Government Code Chapter 305
(Reqistration of Lobbyists);

tternetPosting 3. Adistriet SI.'a" p'e“'E.le Accesson the-districts-Internet “.EIQS'EE
to _tl|e 'FE.IENI" e.r-:ll eelnlllet of ||I|t9|e| St. s.tatemelnts o 'IEI E|EIE,SEI8III
176-009Any partner, employee, employer, relative, contractor,
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PURCHASING AND ACQUISITION CHE
VENDOR DISCLOSURES AND CONTRACTS (LEGAL)

Prohibited
Contracts

consultant, or related entity of a person or entity described by
item 2: or

4. A person or entity who has been hired to represent associa-

tions or other entities for the purpose of affecting the outcome
of leqgislation, agency rules, ordinances, or other government

Gov't Code 403.1067(a)

A district may not enter into a governmental contract with a com-
pany identified on a list prepared and maintained under Govern-
ment Code 806.051 (now Government Code 2270.0201) (compa-
nies with business operations in Sudan), 807.051 (now
Government Code 2270.0102) (companies with business opera-
tions in Iran), and 2252.153 (companies known to have contracts
with or provide supplies or services to foreign terrorist organiza-
tion). Gov't Code 2252.152

“Governmental contract” means a contract awarded by a govern-
mental entity for general construction, an improvement, a service,
or a public works project or for a purchase of supplies, materials, or
equipment. The term includes a contract to obtain professional ser-
vices subject to Government Code 2254. Gov't Code 2252.151(3)
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BUILDINGS, GROUNDS, AND EQUIPMENT MANAGEMENT CL

Reduction of Energy
Consumption

(LEGAL)

AThe board shall establish a long-range energy plan to reduce athe
district’s annual electric consumption by five percent beginning with
the 2008 state fiscal year and consume electricity in subsequent
fiscal years in accordance with the district's energy plan. The plan
must include:

1. Strategies for achieving energy efficiency-ncluding-facility-de-
sleponteensietien: that:

a. Resultin net savings for the district; or

b. Can be achieved without financial cost to the district; and

2.  For each strategy identified above, the initial, short-term capi-
tal costs and lifetime costs and savings that may result from
implementation of the strategy.

A strateqy for achieving energy efficiency includes facility design
and construction.

In determining whether a strategy may result in financial cost to the
district, the board shall consider the total net costs and savings that
may occur over the seven-year period following implementation of
the strategy.

The board may submit the plan to the State Energy Conservation
Office for the purposes of determining whether funds available
through loan programs administered by the office or tax incentives
administered by the state or federal government are available to
the district. The board may not disallow any proper allocation of in-
centives.

Education Code 44.902

Energy er\ater “Energy savings performance contract” has the meaning assigned

Conservation by Local Government Code 302.001.

MeasuresSavings ) ]

Performance Each energy or water conservation measure must comply with cur-

Contracts rent local, state, and federal construction, plumbing, and environ-

- mental codes and regulations. An energy savings performance
contract may not include improvements or equipment that allow or
cause water from any condensing, cooling, or industrial process or
any system of nonpotable usage over which the public water sup-
ply system officials do not have sanitary control, to be returned to
the potable water supply.
The board may enter into energy savings performance contracts
only with persons who are experienced in the design, implementa-
tion, and installation of the energy or water conservation measures
addressed by the contract.
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BUILDINGS, GROUNDS, AND EQUIPMENT MANAGEMENT cL
(LEGAL)

Fhe-Government Code Chapter 2269 (Contracting and Delivery
Procedures for Construction Projects-desecribed-at-Government

Code-Chapter2269-de) does not apply to energy savings perfor-

mance contracts.

Performance Bond Before entering an energy savings performance contract, athe
board shall require the provider of the energy or water conserva-
tion measures to file with the board a payment and performance
bond relating to the installation of the measures in accordance with
Government Code Chapter 2253-A (Public Work Performance and
Payment Bonds). The board may also require a separate bond to
cover the value of the guaranteed savings on the contract.

Financing An energy savings performance contract may be financed:

1. Under a lease/purchase contract that has a term not to ex-
ceed 20 years from the final date of installation and that
meets federal tax requirements for tax-free municipal leasing
or long-term financing.

2. With the proceeds of bonds.

3.  Under a contract with the provider of the energy or water con-
servation measures that has a term not to exceed the lesser
of 20 years from the final date of installation or the average
useful life of the energy or water conservation or usage
measures.

Notwithstanding other law, the board may use any available money
to pay the provider of the energy or water conservation measures
under these provisions, and the board is not required to pay for
such costs solely out of the savings realized by the district under
an energy savings performance contract. The board may contract
with the provider to perform work that is related to, connected with,
or otherwise ancillary to the measures identified in the scope of an
energy savings performance contract.

An energy savings performance contract-fer-energy-erwater-con-
servation-measdres shall contain provisions requiring the provider

of the energy or water conservation measures to guarantee the
amount of the savings to be realized by athe district under the con-
tract. If the term of an energy savings performance contract ex-
ceeds one year, the district’s contractual obligations in any one
year during the term of the contract beginning after the final date of
installation may not exceed the total energy, water, wastewater,
and operating cost savings, including electrical, gas, water,
wastewater, or other utility cost savings and operating cost savings
resulting from the measures as determined by the district, divided
by the number of years in the contract term.
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BUILDINGS, GROUNDS, AND EQUIPMENT MANAGEMENT CL

(LEGAL)
Contract An energy savings performance contract shall be let according to
Procurement the procedures established for professional services by Govern-

ment Code 2254.004 (the Professional Services Procurement Act).
[See CH] Notice of the request for qualifications shall be published
in the manner provided for competitive bidding.

Cost Savings Before entering into an energy savings performance contract, the

Review board must require that the cost savings projected by an offeror be
reviewed by a licensed professional engineer who has a minimum
of three years of experience in energy calculation and review, is
not an officer or employee of an offeror for the contract under re-
view, and is not otherwise associated with the contract. In conduct-
ing the review, the engineer shall focus primarily on the proposed
improvements from an engineering perspective, the methodology
and calculations related to cost savings, increases in revenue, and,
if applicable, efficiency or accuracy of metering equipment. An en-
gineer who reviews a contract shall maintain the confidentiality of
any proprietary information the engineer acquires while reviewing
the contract. Occupations Code 1001.053 and 1001.407 (Texas
Engineering Practice Act) apply to work performed under the con-
tract.

Education Code 44.901

Recycling Program : perationwith

Environmental Quality (FCEQ)-A district shall:

1. Establish a program for the separation and collection of all re-
cyclable materials generated by the district’s operations;-+a-

2. Adistriet shallalser-Provide procedures for collecting and
storing recyclable materials, containers for recyclable materi-
als, and procedures for making contractual or other arrange-
ments with buyers of recyclable materials.

3. Evaluate the amount of recyclable material recycled and mod-
ify the recycling program as necessary to ensure that all recy-
clable materials are effectively and practicably recycled.
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BUILDINGS, GROUNDS, AND EQUIPMENT MANAGEMENT CL

(LEGAL)

4. Establish educational and incentive programs to encourage
maximum employee participation.

TCEQ by order shall exempt from compliance with
Safety Code 361.425; 30 TAC 328.202

Exemptions These provisions:
A do not apply to a school district with a student enrollment of few-
erless than 10,000 students:and-.
A district may exclude one or more recyclable materials from their
program if the district-petitions FCEQ-for-an-exemption-and
FCSEQTexas Commission on Environmental Quality (TCEQ) finds
that.-compliance
1. Avrecycling program for a recyclable material is not available
through their solid waste provider; or
2. The inclusion of a recyclable material would werkcreate a
hardship.
A district may request additional consideration from TCEQ if com-
pliance with these provisions would create a hardship.
30 TAC 328.204
Definitions “Hardship” means a circumstance that causes unreasonable bur-
den on the distrietgovernmental entity.
Eoolhond Sotobe Code 2Bl 00
Ge|t|I|e|_ate' of-Meld When-a dISEIIEESE'”S. property;-the E“SE”E.ES.I'&" provide-to EI'E. Buye:
EF* ee||ey of-any GEIltlll'GEttel of F'."QIEI |e|neel|at|e|||_ El'atl |IEESI Ieeeln |ss|_ue_e|
#8-150{e}
“Recyclable material” means a material generated by the entity's
operations, including aluminum, steel containers, aseptic packag-
ing and polycoated paperboard cartons, high-grade office paper,
and corrugated cardboard.
30 TAC 328.201(2), (3)
Pools
Generally
and—Human%erees—Gemmls&an— see Health and Safety Code
DATE ISSUED: 405/25/20192021 4 of 5
UPDATE 114117

CL(LEGAL)-PRM

© 2021 Texas Association of School Boards, Inc. All rights reserved. Permission granted to TASB Policy Service subscribers to reproduce for internal use only.




BUILDINGS, GROUNDS, AND EQUIPMENT MANAGEMENT cL
(LEGAL)

341.064 and .0645: and 25 FACAdministrative Code 265.181—
.208211.

Drains Each public pool and spa shall comply with the drain cover stand-
ards found at 15 U.S.C. Section 8003. “Public pool and spa”
means a swimming pool or spa that is open to the public generally,
whether for a fee or free of charge. 15 U.S.C. 8003
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FACILITIES CONSTRUCTION Cv

Definition

Board Authority

Delegation of
Authority

Contracts Valued at

(LEGAL)

Note: For information on precuring-goods-and-services-under
Education-Code-Chapter44the new instructional facili-
ties allotment, see GHEEGAL)-CBA.

For additional legal requirements applicable to pur-
chases with federal funds, see CBB.

For information on the-new-instructional-facilitiesallot-
ment-see CBA-procuring goods and services under Ed-
ucation Code Chapter 44, see CH.

For required vendor disclosures and contract provisions,
including prohibitions, see CHE.

For provisions pertaining to criminal history record infor-
mation on contractors, see CJA(LEGAL).

For legal requirements related to energy savings perfor-
mance contracts, see CL.

“Public work contract” means a contract for constructing, altering,
or repairing a public building or carrying out or completing any pub-
lic work. Gov't Code 2253.001(4)

A district may adopt rules as necessary to implement Government
Code Chapter 2269. Gov't Code 2269.051

The board may delegate its authority under Government Code
Chapter 2269 regarding an action authorized or required by Chap-
ter 2269 to a designated representative, committee, or other per-
son.

The bearddistrict shall provide notice of the delegation, the limits of
the delegation, and the name or title of each designated person by
rule or in the request for bids, proposals, or qualifications or in an
addendum to the request.

Gov't Code 2269.053

[For information regarding delegation in the event of a catastrophe,
emergency, or natural disaster, see CH.]

Except as provided by Education Code Chapter 44, Subchapter B,

or Above $50,000 all district contracts for the purchase of goods and services valued
at $50,000 or more in the aggregate for each 12-month period shall
be made by the method, of the following methods, that provides
the best value for a district [see also CH]:
1. Aninterlocal contract. Education Code 44.031(a)(4) [See CH]
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FACILITIES CONSTRUCTION cv
(LEGAL)

2. A method provided by Government Code Chapter 2269 for
construction services. Education Code 44.031(a)(5)

a. Competitive bidding. Gov't Code 2269 Subch. C [See
CVA]

b. Competitive sealed proposals. Gov't Code 2269 Subch.
D [See CVB]

c. Construction manager-agent method. Gov't Code 2269
Subch. E [See CVC]

d. Construction manager-at-risk method. Gov't Code 2269
Subch. F [See CVD]

e. Design-build method. Gov't Code 2269 Subch. G [See
CVE]

f. Job order eentract.contracting. Gov't Code 2269 Subch.
| [See CVF]

2-3. The reverse auction procedure as defined by Government
Code 2155.062(d). Education Code 44.031(a)(6) [See CH]

Education Code 44.031(a); Gov't Code Ch. 2269

Seloctao e

Cenbstinoiothed

Exceptions HFor information on procurement options when school equipment,
Emergency a schoeHacility, or a-part-of-a-schoolacility-er-personal property is
Damage or destroyed or severely damaged er-as a result of an unforeseen ca-
Destruction tastrophe or emergency, Hﬂdngees—ma}eFepeFaHeJmI—er—s%F%tum
Contracts A reverse auction procedure;-whetherthe-same-or-similarto-that

Requiring a Bond  deseribed-by-Government-Code2155.062; may not be used to ob-

tain services related to a public work contract for which a bond is
required under Government Code 2253.021 [see Payment and

Performance Bonds, below]. GevtCede 2253.021(h}'Reverse

auction procedure” has the meaning assigned by Government

DATE ISSUED: 105/25/20192021 4 of 22
UPDATE 114117
CV(LEGAL)-PRM

© 2021 Texas Association of School Boards, Inc. All rights reserved. Permission granted to TASB Policy Service subscribers to reproduce for internal use only.




FACILITIES CONSTRUCTION Cv

Public-Notice
Publication

Contract Selection
Criteria

(LEGAL)

Code 2155.062 or a procedure similar to that described by Section
2155.062. Gov't Code 2253.021(h)

A board shall advertise or publish notice of requests for bids, pro-
posals, or qualifications in a manner prescribed by law.

For a contract entered into by a board under a method provided by
Government Code 2269, the board shall publish notice of the time

by-when-and place where-the-bids-orpropesals.—orthe responses

te-a-bid or proposal or request for qualifications; will be received

and opened shall—be—pubhshed—m—the—eean%y—ln which-a-district's

seblichedsenoratelEducaton Code 440200

scribed by law.

Gov't Code 2269.052(a)—(b)

[See CH for additional notice publication requirements.]

In determining the award of a contract under Government Code
Chapter 2269, the district shall consider and apply:

1. Any existing laws, including any criteria, related to historically
underutilized businesses; and

2. Any existing laws, rules, or applicable municipal charters, in-
cluding laws applicable to local governments, related to the
use of women, minority, small, or disadvantaged businesses.

In determining the award of a contract, the district may consider:
1. The price.

2. The offeror’s experience and reputation.

3. The quality of the offeror’'s goods or services.
4

The impact on the ability of the district to comply with rules re-
lating to historically underutilized businesses.

o

The offeror’s safety record.

6. The offeror’s proposed personnel.
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PublishingUsing
Method Other Than

(LEGAL)

7. Whether the offeror’s financial capability is appropriate to the
size and scope of the project.

8.  Any other relevant factor specifically listed in the request for
bids, proposals, or qualifications.

Gov't Code 2269.055

The board that considers a construction contract using a method
authorized by Government Code Chapter 2269 other than competi-

Competitive Bidding

tive bidding must, before advertising, determine which method pro-

Determine Best
Value

Publish Criteria

Selection

MakingMake

Evaluations Public

Submission

DATE ISSUED: 405/25/26492021
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vides the best value for the district.

AThe district shall base its selection among offerors on applicable
criteria listed for the particular method used. The district shall pub-
lish in the request for proposals or qualifications the criteria that will
be used to evaluate the offerors and the applicable weighted value

for each criterion.-Gev't Cede-2269-056(b)

AThe district shall document the basis of its selection and shall
make the evaluations public not later than the seventh day after the

date the contract is awarded.-Gev't+Code-2269-056(c),-105

Gov't Code 2269.056

A person who submits a bid, proposal, or qualification to a govern-
mental entity shall seal it before delivery. Gov't Code 2269.059
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Right to Work

Collective
Bargaining

Qut-of-State Bidders

Change Orders

(LEGAL)

While engaged in procuring goods or services, awarding a con-
tract, or overseeing procurement or construction for a public work

or public improvement under Government Code Chapter 2269, a
district:

1. May not consider whether a person is a member of or has an-
other relationship with any organization; and

2. Shall ensure that its bid specifications and any subseguent
contract or other agreement do not deny or diminish the right

of a person to work because of the person’s membership or
other relationship status with respect to an organization.

Gov't Code 2269.054

A district awarding a public work contract funded with state money,
including the issuance of debt guaranteed by the state, may not:

1. Prohibit, require, discourage, or encourage a person bidding
on the public work contract, including a contractor or subcon-
tractor, from entering into or adhering to an agreement with a

collective bargaining organization relating to the project; or

2. Discriminate against a person described by item 1 based on
the person’s involvement in the agreement, including the per-
son’s status or lack of status as a party to the agreement or
willingness or refusal to enter into the agreement.

Gov't Code 2269.0541(a)

For information-onrequired-contractprevisionslegal requirements
regarding out-of-state bidders, see CHLEGAL)-.

If a change in plans or specifications is necessary after the perfor-
mance of a contract is begun or if it is necessary to decrease or in-
crease the quantity of work to be performed or of materials, equip-
ment, or supplies to be furnished, the district may approve change
orders making the changes. The district may grant general author-
ity to an administrative official to approve the change orders.

The total contract price may not be increased because of the
changes unless additional money for increased costs is approved
for that purpose from available money or is provided for by the au-
thorization of the issuance of time warrants.

A contract with an original contract price of $1 million or more may
not be increased by more than 25 percent. If a change order for a
contract with an original contract price of less than $1 million in-
creases the contract amount to $1 million or more, the total of the
subsequent change orders may not increase the revised contract
amount by more than 25 percent of the original contract price.
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Inspection,
Verification, and
Testing

Impact Fees

Performance
Contracts

Professional
Services

Architects and
Engineers

Registered
Architect

(LEGAL)

Education Code 44.0411

Independently of the contractor, construction manager-at-risk, or
design-build firm, a district shall provide or contract for the con-
struction materials engineering, testing, and inspection services
and the verification testing services necessary for acceptance of
the facility by the district. The district shall select the services for
which it contracts in accordance with Government Code 2254.004.
Gov't Code 2269.058

A district is not required to pay impact fees imposed under Local
Government Code Chapter 395 unless the board consents to the
payment of the fees by entering a contract with the political subdivi-
sion that imposes the fees. The contract may contain terms the
board considers advisable to provide for the payment of the fees.
Local Gov't Code 395.022

An architect or engineer required to be selected or designated un-
der Government Code Chapter 2269 has full responsibility for com-
plying with Occupations Code Chapter 1051 or 1001, as applica-
ble.

If the selected or designated architect or engineer is not a full-time
employee of the district, the district shall select the architect or en-
gineer on the basis of demonstrated competence and qualifications
as provided by Government Code 2254.004 [see Procuring Profes-
sional Services, below].

Gov't Code 2269.057

An architectural plan or specification for any of the following may
be prepared only by an architect-registered-inaccordance-with-Oc-
slootens-Cedo e B Chostor 10

1. Anew building having construction costs exceeding $100,000

that is to be:

a.  Constructed and owned by a district-that; and

b. Used for education, assembly, or office occupancy; or

2. An alteration or addition having construction costs exceeding
$50,000 that:

a. Isto be made to an existing building that:

(1) Is owned by a district; and

DATE ISSUED: 165/25/26192021 8 of 22
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&(2) Is or will be used for education, assembly, or

office occupancy-when-thetotal-projected-construe-
Her-eesisn i Re-Se R REC AR e e RS se n- oo

ceed-$100,000:: and

oer-addition-Requires the removal, relocation, or addition

of any~wallsa wall or partitienspartition or the alteration
or addition of an exit.

This seetienprovision does not prohibit a-distrietan owner of a

building from eheesing-aregisteredcontracting with an architect or
a-registered-professional engineer as the prime design profes-

sional for a building construction, alteration, or addition project.
Designation as the prime design professional does not expand;
limit-or-otherwise-alter the scope of a-desigh-professionals-prac-
tice mordooe oo docion crc oo Lo pebnee QN s
tectural-planarchitect or engineer beyond the scope of practice that

the architect or specification-deseribed-abeveengineer is author-
ized to practice under Occupations Code Chapter 1001 or 1051.

Occupations Code 1051.703; 22 TAC 1.212

Registered Eoctnesl oy oo nanies cocnoenee slene opeceoinpe cpd oo

Engineer reerodistdeeononnation cootoc oo s coniomo o cool
at-completionismore-than-$8,000-and-thatinvelves-A district may
not construct a public work involving engineering in which the pub-
lic health, welfare, or safety must-be-prepared-by-aregistered-pro-
fessional-engineer—and-is involved, unless:

1. The engineering plans, specifications, and estimates have
been prepared by an engineer; and

1.2. The engineering construction executedis to be performed un-
der the direct supervision of sueh-an engineer.

Occupations Code 1001.053:-Athy-Gen—Op-—C-791{1966)407

The following work is exempt from Occupations Code Chapter

1001 (Texas Engineering Practice Act):A-districtis-notrequired-to

seedre

1. A public work that involves electrical or mechanical engineer-

o thesesreosolo ool penloc ol oncor 0
p;epa%e—plans—tepcontemplated expense for the completed

project is $8,000 or supervise-a-constructionproject-less; or
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Certification for

(LEGAL)

2. Apublic work that does not involve electrical or mechanical
engineering-and-forwhich, if the contemplated cost-doeshot
exceedexpense for the completed project is $20,000-- or less.

Occupations Code 1001.053

A district may not enter into a contract to purchase construction-re-

Purchases lated goods or services through a purchasing cooperative under
Through_ Government Code Chapter 791 in an amount greater than $50,000
Purchasing unless a person designated by the district certifies in writing that:
Cooperatives ] ] _

1. The project for which the construction-related goods or ser-
vices are being procured does not require the preparation of
plans and specifications under Occupation Code Chapter
1001 or 1051;-Oecupations-Code; or

2. The plans and specifications required under Occupation Code
Chapters 1001 and 1051,-Oceupations-Cede; have been pre-
pared.

“Purchasing cooperative” means a group purchasing organization

that governmental entities join as members and the managing en-

tity of which receives fees from members or vendors.

Gov't Code 791.011(j) [See CH for more information on interlocal

contracts and purchasing cooperatives.]

Procuring Fhepurehasingrequirements-ef-Education Code 44.031 dedoes
ProfessionalArchite  not apply to a contract for professional services rendered, including
ctural or the services of an architect. A-district-may-contractforprofessional
Engineering servicesrendered-by-afinancial-consultantoratechnology-con-
Services i /i ; ; . |

In procuring architectural, engineering, or land-surveying services,

a district shall:

1. First select the most highly qualified provider on the basis of
demonstrated competence and qualifications; and
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Contracts for
Engineering or
Architectural
Services

Indemnification

Duty to Defend

(LEGAL)

2. Then attempt to negotiate a-contract-with that provider a con-
tract at a fair and reasonable price.

If a satisfactory contract cannot be negotiated with the most highly
gualified provider of architectural, engineering, or land-surveying
services, a district shall formally end negotiations with that pro-
vider, select the next most highly qualified provider, and attempt to
negotiate a contract with that provider at a fair and reasonable
price. AThe district shall continue this process to select and negoti-

ate with providers until the-parties-enterinte-a contract is entered

into.

Gov't Code 2254.004

An interlocal contract between a district and a purchasing coopera-
tive may not be used to purchase engineering or architectural ser-
vices. Gov't Code 791.011(h)

A covenant or promise in, in connection with, or collateral to a con-
tract for engineering or architectural services to which thea district
is a party is void and unenforceable if the covenant or promise pro-
vides that a licensed engineer or registered architect whose work
product is the subject of the contract must indemnify or hold harm-
less the district against liability for damage, other than liability for
damage to the extent that the damage is caused by or results from
an act of negligence, intentional tort, intellectual property infringe-
ment, or failure to pay a subcontractor or supplier committed by the
indemnitor or the indemnitor's agent, consultant under contract, or
another entity over which the indemnitor exercises control.

Except as provided below, a covenant or promise in, in connection
with, or collateral to a contract for engineering or architectural ser-
vices to which thea district is a party is void and unenforceable if
the covenant or promise provides that a licensed engineer or regis-
tered architect whose work product is the subject of the contract
must defend a party, including a third party, against a claim based
wholly or partly on the negligence of, fault of, or breach of contract
by the district, the district's agent, the district's employee, or other
entity, excluding the engineer or architect or that person's agent,
employee, or subconsultant, over which the district exercises con-
trol. A covenant or promise may provide for the reimbursement of
thea district's reasonable attorney's fees in proportion to the engi-
neer's or architect's liability.

District as FheA district may require in a contract for engineering or architec-
Additional tural services to which the district is a party that the engineer or ar-
Insured chitect name the district as an additional insured under the engi-
neer’s or architect'sarchitect’s general liability insurance policy and
provide any defense provided by the policy.
DATE ISSUED: 1065/25/26192021 11 of 22
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Standard of Care A contract for engineering or architectural services to which a gev-

ernmentalagenecydistrict is a party must require a licensed engi-
neer or registered architect to perform services:

1. With the professional skill and care ordinarily provided by
competent engineers or architects practicing under the same
or similar circumstances and professional license; and

2. As expeditiously as is prudent considering the ordinary pro-
fessional skill and care of a competent engineer or architect.

In a contract for engineering or architectural services to which thea
district is a party, a provision establishing a different standard of
care than a standard described above is void and unenforceable. If
a contract contains a void and unenforceable provision, the stand-
ard of care described above applies.

Nothing in these provisions prohibits a district in a contract for engi-
neering or architectural services to which the district is a party from
including and enforcing conditions that relate to the scope, fees,
and schedule of a project in the contract.

Local Gov't Code 271.904
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Payment and
Performance Bonds

Failure to Obtain
Payment Bond

(LEGAL)

When-a-beardA district that makes a public work contract forcon-
g altering, — blie build; )
completing-any-publie-weork-twith a prime contractor shall require

the contractor, before beginning the work, to execute to the dis-

trict:payment-andior

1. A performance bends-as-specified-below—TFhe-boends
shallbond if the contract is in excess of $100,000; and

2. A payment bond if the contract is in excess of $25,000.

A bond required by this provision must be executed by a corporate
surety in accordance with Insurance Code +19-1—Fhe-bend
shallArticle 7.19-1 (now Insurance Code 3503.001—-.005). A bond
for a public work contract with a district must be payable to the
beard-and n-aits form must be approved by the awarding board.

Gov't Code 2253.021(a), (d)—(e)

Fora-contractin-excess-o0f$100,000,a-The performance bond
shall-be-exeeutedis solely for the protection of the district awarding
the public work contract, in the amount of the contract, and condi-
tioned on the faithful performance of the work aecerding-tein ac-
cordance with the plans, specifications, and contract documents.

Fhe-bond-is-solelforthe protection-ofa-district-Gov't Code
2253.021(b)

Fora-contractin-excess-of$25;000,aThe payment bond shal-be
executed-in-the-amount-of-the-contractis solely for the protection
and use of payment bond beneficiaries who have a direct contrac-
tual relationship with the prime contractor or a subcontractor to
supply public work labor or material-, and in the amount of the con-
tract. Gov't Code 2253.021(c)

If a bearddistrict fails to obtain a-paymentbond-covering-a-contract
in-excess-of-$25,000-from thea prime contractor a payment bond
as required above:it
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(LEGAL)

1. The district is subject to the same liability asthat a surety
would beshave if the surety had issued a payment bond and if
the district had obtained the bond; and

1.2. A payment bond beneficiary is entitled to a lien on money due
to the prime contractor in the same manner and to the same
extent as if the public work contract were subject to Subchap-

terJ;Property Code Chapter 53, Property-Code-Gov'tCeode
2253.027Subchapter J (Lien on Money Due Public Works

Contractor).

Bond for Insured
Loss

Exception to
Bond
Requirement

Gov't Code 2253.027(a)

A bearddistrict shall ensure that an insurance company that is ful-
filling its obligation under a contract of insurance by arranging for
the replacement of a loss, rather than by making a cash payment

directly to the gevernmental-entitydistrict, furnishes or has fur-

nished by a contractor:

1. Aperformance bond as described above for the benefit of a
districtas-deseribed-abeve; and

2. A payment bond, as described above- for the benefit of the
beneficiaries described above.

If the payment bond is not furnished, athe district is subject to the
same liability that a surety would have if the surety had issued the
payment bond and the district had required the bond to be pro-
vided.

Fhese bondsThe bonds required to be furnished by the provisions

above shall be furnished before the contractor begins work. It is an
implied obligation under a contract of insurance for the insurance
company to furnish these bonds.

provisions do not apply to a dlstrlct When a surety company is com-
plying with an obligation under a bond that had been issued for the
benefit of the district.

Gov't Code 2253.022

DATE ISSUED: 165/25/26192021 14 of 22

UPDATE 114117
CV(LEGAL)-PRM

© 2021 Texas Association of School Boards, Inc. All rights reserved. Permission granted to TASB Policy Service subscribers to reproduce for internal use only.




FACILITIES CONSTRUCTION cv
(LEGAL)

Prevailing Wage on Aworker-“Worker” includes a laborer; or mechanic. Gov't Code
Public Works 2258.001(3)

A worker employed on a public work-exelusive-ef-mainrtenance
work; by or on behalf of a district shall be paid:

1. Not less than the general prevailing-rate-of-per-diem-wages:
The-general-prevailing-rate-of per-diem-wages-is-the rate of

per diem wages for work of a similar character in the locality
in which the work is performed;; and-alse-includes-the

2. Not less than the general prevailing rate of per diem wages
for legal holiday and overtime work.

The requirements above do not apply to maintenance work. A
worker is employed on a public work for purposes of this provision
if the worker is employed by a contractor or subcontractor in the
execution of a contract for public work with a district.-Gev'tCede

A-Gov't Code 2258.021

For a contract for a public work awarded by a district, the board
shall determine —as-a-sum-certain-the general prevailing rate of
per diem wages in athe district for each craft or type of worker
needed to execute the contract and alse-the prevailing rate for le-

gal holiday and overtime work by:—Fe-ascertain-the-general-prevail-
tme—roe oo s oo ool el oo condngd

1. Conducting a survey of the wages received by classes of
workerstaberers—and-mechanies employed on projects of a
character similar to the contract work in athe district in which
the public work is to be performed; or-adept

2. Using the prevailing wage rate as determined by the U.S. De-
partment of Labor- in accordance with the Davis-Bacon Act
(40 U.S.C. Section 276a et seq.), and its subsequent amend-
ments.

The board shall determine the general prevailing rate of per diem
wages as a sum certain, expressed in dollars and cents. A board
shall specify the-prevailingrate-ef per-diem-wagesin-in the call for
bids for the contract and in the contract itself-A the wage rates de-
termined under these provisions. The board’s determination of the
general prevailing rates of per diem wages shal-beis final.

Gov't Code 2258.004,-022(a), (c)—(e)
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Government Code 2258.022(b) applies to a public work located in
a county bordering the United Mexican States or in a county adja-
cent to a county bordering the United Mexican States. Gov't Code

2258.022(b)

Enforcement A board awarding a contract, and an agent or officer of the board,
shall:+eceive

1. Take cognizance of complaints regardingof all violations of the
prevailing-wagereguirementsofGovernment Code Chapter

2258,-and committed in the execution of the contract; and

2. Withhold money forfeited or required to be withheld under
Government Code Chapter 2258 from the payments to the
contractor under the contract, except that the board may not
withhold money from the-contractorasreguired-by-statute:
Ypenother than the final payment without a determination by
the board that there is good cause to believe that the contrac-
tor has violated Government Code Chapter 2258.

- receipt of acomplaint—a-board-shall-determine-before the 31st
day-after the-date-the-information-isreceived;, including a com-

plaint by a worker, concerning an alleged violation of Government
Code 2258.023 [see Penalty for Noncompliance, below] by a con-
tractor or subcontractor, a board shall make an initial determination
as to Whether good cause exists to belleve that a—eentraeteper—sub-

wntten—nettee—ef—ﬂs—detemnhatren—tethe V|0Iat|on occurred A board
must make its determination before the 31st day after the date the
board receives the information. A board shall notify in writing the
contractor or subcontractor and any affected laberer-worker;-ef
mechanic of its initial determination.

Gov't Code 2258.051-.052(a)—(c)

Retainage and A board shall retain any ameuntsamount due under the contract
Reimbursement pending a final determination of the violation. Upen-a-final-determi-
pation-that-vielations-have-eceurred;-Gov't Code 2258.052(d)

Note: Arbitration of unresolved issues is governed by Govern-
ment Code 2258.053—.055.

A board shall use theseany amounts retained ameuntsunder Gov-
ernment Code Chapter 2258 to pay the laberer-worker-er-me-
chanic the difference between the amount the worker received in
wages for labor on the public work at the rate paid by the contrac-
tor or subcontractor and the amount the worker would have re-

ceived at the general prevailing rate efperdiem-wagesas provided

DATE ISSUED: 105/25/20192021 16 of 22
UPDATE 114117
CV(LEGAL)-PRM

© 2021 Texas Association of School Boards, Inc. All rights reserved. Permission granted to TASB Policy Service subscribers to reproduce for internal use only.
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in the arbitrator’'s award. AThe board may adopt rules, orders, or
ordinances relating to the manner in which the reimbursement is
made. Gov't Code 2258.052(e};~056(a)—(b)

Penalty for The contractor te-whem-the-contractwho is awarded a contract by
Noncompliance a district or any-subeoentractors-a subcontractor of the contractor

shall pay not less than the specified-rates to-alllaborersworkers;
and-mechaniesdetermined under these provisions to a worker em-
ployed by it in the execution of the contract. A contractor or sub-
contractor who falls-to-pay-the-specified-rates-asreguired-violates
this provision shall pay to athe district on whose behalf the contract
is made, $60 for each worker-taberer-ermechanic employed for
each calendar day or part of a-calendarthe day that the worker is
paid less than the wage rates speeifiedstipulated in the contract. A
board must-awarding a contract shall specify this penalty in the
contract. Ha-distrietA contractor or subcontractor does not violate
this section if a board awarding a contract does not determine the
prevailing wage rates and specify themthe rates in the contract-the
contractororsubcontractor-may-notbedined-Aboard
by these provisions. The board shall use any peralty-money col-
lected under this provision to offset the costs incurred in adminis-
teringthe administration of Government Code Chapter 2258. Gov't
Code 2258.023

Criminal Offense An officer, agent, or representative of a district commits an offense
if the person willfully violates or does not comply with a provision of
Government Code 2258. Gov't Code 2258.058(a)

Required Workers’ A district that enters into a building or construction contract shall re-
Compensation quire the contractor to certify in writing that the contractor provides
Coverage workers’ compensation insurance coverage for each employee of

the contractor employed on the public project. Each subcontractor
shall provide such a certificate relating to coverage of the subcon-
tractor’'s employees to the general contractor, who shall provide the
subcontractor’s certificate to the district. Labor Code 406.096(a)—

=A dlstrlct that enters into a
bU|Id|ng or constructlon contract on a project shall:

1. Include in the bid specifications all the duties and responsibili-
ties of contractors pertaining to required workers’ compensa-
tion coverage, using the language required by 28 Administra-
tive Code 110.110(c)(7).

2. As part of the contract, using the language required by 28 Ad-
ministrative Code 110.110(c)(7), require the contractor to per-
form the duties and responsibilities pertaining to required
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workers’ compensation coverage as set out in 28 Administra-
tive Code 110.110(d).

3.  Obtain from the contractor a certificate of coverage for each
person providing services on the project, prior to that person
beginning work on the project.

sion of coverage:

a. Before the end of the current coverage period, if the con-
tractor’s current certificate shows that the coverage pe-
riod ends during the duration of the project; and

b.  No later than seven days after the expiration of the cov-
erage for each other person providing services on the
project whose current certificate shows that the cover-
age period ends during the duration of the project.

5. Retain certificates of coverage on file for the duration of the
project and for three years thereafter.

6. Provide a copy of the certificate of coverage to the Texas De-
partment of Insurance, Division of Workers’ Compensation
upon request and to any person entitled to a copy by law.

7. Use the language contained in 28 Administrative Code
110.110(c)(7) for bid specifications and contracts, without any
additional words or changes, except those required to accom-
modate the specific document in which they are contained or
to impose stricter standards of documentation.

28 TAC 110.110(a)}(#A8)(c)
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Exception

Definitions

Criminal

HistoryOffenses

.. bl
Practices

Enforcement Actions

Defects in Facilities

(LEGAL)

This coverage requirement does not apply to sole proprietors-of,

partners-ef-a-cevered-business-entity-orcertain, and corporate of-
ficers,-# who meet the sele-proprietorpartherorofficeris-require-
ments of Labor Code 406.097(c), and who are explicitly excluded
from the-coverage sHheirbusinessentibythrevghoncondorsoment

to-the-insurance-policy-orcertificate-of-authorityto-sel-insureLa-
borCode-406-097:in accordance with Labor Code 406.097(a). 28

TAC 110.110(j)

“Persons providing services on the project” includes all persons or
entities performing all or part of the services the contractor has un-
dertaken to perform on the project, reqardless of whether that per-
son contracted directly with the contractor and regardless of
whether that person has employees. This includes but is not limited
to independent contractors, subcontractors, leasing companies,
motor carriers, owner-operators, employees of any such entity, or
employees of any entity furnishing persons to perform services on
the project. “Services” includes but is not limited to providing, haul-
ing, or delivering equipment or materials, or providing labor, trans-

portation, or other service related to a project. “Services” does not
include activities unrelated to the project, such as food/beverage

vendors, office supply deliveries, and delivery of portable toilets. 28
TAC 110.110(a)(7)

“Project” includes the provision of all services related to a building
or_construction contract for a district. 28 TAC 110.110(a)(8)

For provisions-pertaining-to-criminal-histeryrecord-information on

R e e e == T

nal offenses for violations of Education Code Chapter44-as-de-
bed I : I . i cubi irainal lties.

Edueation-Code44-032{See-44.031, see CH}L

Government Code Chapter 2269 may be enforced through an ac-
tion for declaratory or injunctive relief filed not later than the tenth
day after the date on which the contract is awarded. Gov't Code
2269.452

A district that brings an action for recovery of damages for the de-
fective design, construction, renovation, or improvement of a dis-
trict facility financed by bonds shall provide the commissioner with
written notice of the action by registered or certified mail, return re-
ceipt requested, not later than the 30th day after the date the ac-
tion is filed. If the district fails to comply with this provision, the
court or an arbitrator or other adjudicating authority shall dismiss
the action without prejudice. The dismissal of an action under this
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FACILITIES CONSTRUCTION Ccv

Definitions

(LEGAL)

provision extends the statute of limitations on the action for a pe-
riod of 90 days.

The notice must include a copy of the petition and an itemized list
of the defects in the design, construction, renovation, or improve-
ment for which the district is seeking damages under the action.

In an action involving an instructional facility financed by bonds for
which the district receives state assistance under Education Code
Chapter 46, Subchapter A (Instructional Facilities Allotment), the
commissioner may join in the action on behalf of the state to pro-
tect the state’s share in the action.

A district that brings an action under these provisions shall use the
net proceeds from the action for:

1. The repair of the defective design, construction, renovation, or
improvement of the facility on which the action is brought, in-
cluding the repair of any ancillary damage to furniture and fix-
tures;

2. The replacement of the facility on which the action is brought;

3. The reimbursement of the district for a repair or replacement;
or

4.  Any other purpose with written approval from the commis-
sioner.

Education Code 46.008 applies to the repair. A district shall provide
to the commissioner an itemized accounting of any repairs made.

The state’s share resulting from an action brought under these pro-
visions involving an instructional facility financed by bonds for
which the school district receives state assistance under Education
Code Chapter 46, Subchapter A is state property. The district shall
send to the comptroller any portion of the state's share not used by
the district to repair the defective design, construction, renovation,
or improvement of the instructional facility on which the action is
brought or to replace the facility. Education Code 48.272 applies to
the state's share.

“Net proceeds” means the difference between the amount recov-
ered by or on behalf of a school district in an action, by settlement
or otherwise, and the legal fees and litigation costs incurred by the
district in prosecuting the action.

“State’s share” means an amount equal to the district's net pro-
ceeds from the recovery multiplied by a percentage determined by
dividing the amount of state assistance under Education Code
Chapter 46, Subchapter A used to pay the principal of and interest
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FACILITIES CONSTRUCTION cV
(LEGAL)

on bonds issued in connection with the instructional facility that is
the subject of the action by the total amount of principal and inter-
est paid on the bonds as of the date of the judgment or settlement.

Education Code 44.151

Attorney General  If the attorney general believes that a district has violated or is vio-

Enforcement lating Education Code 44.151(d), (e), or (f) (use of proceeds, ac-
counting, and the state’s share), the attorney general may, after
providing at least two weeks' notice to the district, bring an action
on behalf of the state to enjoin the district from violating those sec-
tions.

In such an action, the attorney general may request and the court
may order any other appropriate relief that is in the public interest,
including payment of:

1. Acivil penalty in an amount not to exceed $20,000 for each
violation;

2. The attorney general's reasonable costs for investigating and
prosecuting the violation; or

3. If applicable, the amount of the state's share.

Education Code 44.152(a)—(b)

Attorney Fees A governmental contractfor-general-construction—an-improvement;
a-service—ora-public-worksproject may not provide for the award

of attorney’s fees to a district in a dispute in which the district pre-
vails unless the contract provides for the award of attorney’s fees
to each other party to the contract if that party prevails in the dis-
pute. GevtCode-2252.004

I nelud btai e . I
“Governmental contract” means a contract awarded by a govern-

mental entity for general construction, an improvement, a service,
or a public works project or for a purchase of supplies, materials, or

equipment.
Gov't Code 2252.904

Construction To assert a claim against a contractor, subcontractor, supplier, or

Liability Claims design professional for damages arising from damage to or loss of
real or personal property caused by an alleged construction defect
in an improvement to real property that is a public building or public
work in which the district has an interest, the district must comply
with Government Code Chapter 2272. Gov't Code 2272.002(a)
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FACILITIES CONSTRUCTION CVA

COMPETITIVE BIDDING

Preparation of

(LEGAL)

: ” . .

Note: For additional legal requirements applicable to pur-
chases with federal funds, see CBB.

For legal requirements generally applicable to the pro-
curement process, see CH and CV.

“Competitive bidding” is a procurement method by which a district
contracts with a contractor for the construction, alteration, rehabili-
tation, or repair of a facility by awarding the contract to the lowest

responsible bidder.

Except as otherwise provided by Government Code Chapter 2269
or other law, a district may contract for the construction, alteration,
rehabilitation, or repair of a facility only after the district advertises
for bids for the contract in a manner prescribed by law, receives
competitive bids, and awards the contract to the lowest responsible
bidder.

Gov't Code 2269.101

The district shall prepare a request for competitive bids that in-

Request cludes construction documents, estimated budget, project scope,
estimated project completion date, and other information that a
contractor may require to submit a bid. Gov't Code 2269.103
Use-ef-Architect-er The district shall select or designate an architect or engineer in ac-
/Engineer cordance with Occupations Code Chapter 1051 or 1001, as appli-
cable, to prepare the construction documents required for a project
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FACILITIES CONSTRUCTION CVA

COMPETITIVE BIDDING

Opening Bids

Safety Record

Conflictof Laws
Identical Bids

(LEGAL)

to be awarded by competitive bidding. Gov’'t Code 2269.102 [See
CV]

The district shall receive, publicly open, and read aloud the names
of the offerors and their bids. Gov't Code 2269.104

Bids shalimay be opened only by athe board at a public meeting or
by an officer or employee of athe district at or in an office of the dis-
trict. A bid that has been opened may not be changed for the pur-
pose of correcting an error in the bid price. GevtCode
2269104 ocal Government Code Chapter 271, Subchapter B
does not change the common law right of a bidder to withdraw a
bid due to a material mistake in the bid. Local Gov't Code 271.026

AThe board shal-have-therightis entitled to reject any and all bids.
Local Gov't Code 271.027(a)

In determining who is a responsible bidder, a-beardthe district may
take into account the safety record of the bidder; of the firm, corpo-
ration, partnership, or institution represented by the bidder; or of

anyone acting for such firm, corporation, partnership, or institution;

provided-that the board-has

1. The board has adopted a written definition and criteria for ac-
curately determining the safety record of thea bidder.

2. The board has given notice to prospective bidders in the bid
specifications that the safety record of a bidder may be con-
sidered in determining the bidder's-responsibility of the bidder.

3. Ascertainedthatsuch-determinationisThe determinations are
not arbitrary and capricious.

Local Gov't Code 271.0275

If a district is required to accept bids on a contract and receives
two or more bids from responsible bidders that are identical, in na-
ture and amount, as the lowest and best bids, the board shall enter
into a contract with only one of those bidders and must reject all
other bids.

If only one of the bidders submitting identical bids is a resident of
the district, the district must select that bidder. If two or more of the
bidders submitting identical bids are residents of the district, the
district must select one of those bidders by the casting of lots. In all
other cases, the district must select from the identical bids by the

casting of lots.

The casting of lots must be in a manner prescribed by the board
and must be conducted in the presence of the board. All qualified
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COMPETITIVE BIDDING

Make Evaluations

(LEGAL)

bidders or their legal representatives may be present at the casting
of lots.

These provisions do not prohibit a district from rejecting all bids.
These provisions apply to all districts required by general or special
law to accept bids and award contracts on the basis of the lowest
and best bid, but do not apply to bidding for contracts to act as a
depository for school funds under Education Code Chapter 45,
Subchapter G [see BDAE].

Local Gov't Code 271.901

Not later than the seventh day after the date the contract is

Public

Applicability of Other
Competitive Bidding
Laws

awarded, the district shall document the basis of its selection and
shall make the evaluations public. Gov't Code 2269.105

Except as otherwise specifically provided in this policy, Local Gov-
ernment Code Chapter 271, Subchapter B; (Competitive Bidding
on Certain Public Works Contracts), does not apply to the competi-
tive bidding process- conducted under this paolicy. Gov't Code
2269.106
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FACILITIES CONSTRUCTION CcvB
COMPETITIVE SEALED PROPOSALS (LEGAL)

: ” . .

Note: For additional legal requirements applicable to pur-
chases with federal funds, see CBB.

For legal requirements generally applicable to the pro-
curement process, see CH and CV.

“Competitive sealed proposals” is a procurement method by which
a district requests proposals, ranks the offerors, negotiates as pre-
scribed, and then contracts with a general contractor for the con-
struction, rehabilitation, alteration, or repair of a facility. Gev'tCede
2269-151In selecting a contractor through competitive sealed pro-
posals, a district shall follow the procedures provided by Govern-
ment Code 2269, Subchapter D. Gov't Code 2269.151

(c), .058
Request for AThe district shall prepare a request for competitive sealed pro-
Proposals posals that includes construction documents, selection criteria and

the weighted value for each criterion, estimated budget, project
scope, estimated project completion date, and other information
that a contractor may require to respond to the request. Gov't Code
2269.153

Architect/Engineer AThe district shall select or designate an architect or engineer to
prepare construction documents for the project. Gov't Code
2269.152 [See CV]
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COMPETITIVE SEALED PROPOSALS (LEGAL)

Opening Proposals

Selection

AThe district shall receive, publicly open, and read aloud the
names of the offerors and any monetary proposals made by the of-
ferors. Not later than the 45th day after the date on which the pro-
posals are opened, athe district shall evaluate and rank each pro-
posal submitted in relation to the published selection criteria. Gov't
Code 2269.154

AThe district shall select the offeror that submits the proposal that
offers the best value for the district based on:

1. The selection criteria in the request for proposal and the
weighted value for those criteria in the request for proposal;
and-en i i

2. lts ranking evaluation.A

The district shall first attempt to negotiate a contract with the se-
lected offeror. AThe district and its architect or engineer may dis-
cuss with the selected offeror options for a scope or time modifica-
tion and any price change associated with the modification. If athe
district is unable to negotiate a satisfactory contract with the se-
lected offeror, the district shall, formally and in writing, end negotia-
tions with that offeror and proceed to the next offeror in the order of
the selection ranking until a contract is reached or all proposals are
rejected.

Gov't Code 2269.155
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CONSTRUCTION MANAGER-AGENT (LEGAL)

: ” . .

1 H 1]

Note: For additional legal requirements applicable to pur-
chases with federal funds, see CBB.

For legal requirements generally applicable to the pro-
curement process, see CH and CV.

The “construction manager-agent method” is a delivery method by
which a district contracts with a construction manager-agent to pro-
vide consultation or administrative services during the design and
construction phase and to manage multiple contracts with various
construction prime contractors.

A construction manager-agent is a sole proprietorship, partnership,
corporation, or other legal entity that serves as the agent for the

district by providing eensultation-eradministrative-services-during

tractswith-various-constructionprime-contractorsfor

administration and management services described above for the
construction, rehabilitation, alteration, or repair of a facility. A district
may retain a construction manager-agent only as provided by Gov-
ernment Code Chapter 2269, Subchapter E.

Gov't Code 2269.201

The contract between the district and the construction manager-
agent may require the construction manager-agent to provide ad-
ministrative personnel, equipment necessary to perform duties un-
der this policy, on-site management, and other services specified in
the contract. Gov't Code 2269.201-.202

A construction manager-agent may not:

1. Self-perform any aspect of the construction, rehabilitation, al-
teration, or repair of the facility.

2. Be a party to a construction subcontract for the construction,
rehabilitation, alteration, or repair of the facility.

3. Provide or be required to provide performance and payment
bonds for the construction, rehabilitation, alteration, or repair
of the facility.

Gov't Code 2269.203
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CONSTRUCTION MANAGER-AGENT (LEGAL)

Architect/Engineer

Selection of
Construction
Manager-Agent

A construction manager-agent represents athe district in a fiduciary
capacity. Gov't Code 2269.204

On or before the selection of a construction manager-agent, the
district shall select or designate an architect or engineer in accord-
ance with Occupations Code Chapter 1051 or 1001, as applicable,
to prepare the construction documents for the project. GevtCede
2269-205(3) [See CV]

AThe district's architect or engineer may not serve, alone or in
combination with another person, as the construction manager-
agent unless the architect or engineer is hired to serve as the con-
struction manager-agent under a separate or concurrent selection
process conducted in accordance with this policy. AThis provision
does not prohibit the district’s architect or engineer-is-ret-prohibited
by-this-pehey from providing customary construction-phase ser-
vices under the architect’s or engineer’s original professional ser-
vice agreement in accordance with applicable licensing laws.-Gevt

Code 2269.205(b)

To the extent that the construction manager-agent’s services are
defined as part of the practice of architecture or engineering under
Occupations Code Chapter 1051 or 1001 those services must be
conducted by a person licensed under the applicable chapter.

Gov't Code 2269.205(c)
Gov't Code 2269.205

A district shall select a construction manager-agent on the basis of
demonstrated competence and qualifications in the same manner
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CONSTRUCTION MANAGER-AGENT (LEGAL)

Insurance

Selection of
Contractors

that an architect or engineer is selected under Government Code
2254.004. Gov't Code 2269.207 [See CV]

FheA construction manager-agent selected under this policy shall
maintain professional liability or errors and omissions insurance in
the amount of at least $1 million for each occurrence. Gov't Code
2269.208

A district using the construction manager-agent method shall pro-
cure, in accordance with applicable law and in any manner author-
ized by Government Code Chapter 2269, a general contractor or
trade contractors who will serve as the prime contractor for their
specific portion of the work and provide performance and payment
bonds to the district in accordance with applicable laws. Gov't
Code 2269.206
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CONSTRUCTION MANAGER-AT-RISK (LEGAL)

: Lditi T | . licabl

Note: For additional legal requirements applicable to pur-
chases with federal funds, see CBB.

For legal requirements generally applicable to the pro-
curement process, see CH and CV.

The “construction manager-at-risk method” is a delivery method by
which a district contracts with an architect or engineer for design
and construction phase services and contracts separately with a
construction manager-at-risk to serve as the general contractor
and to provide consultation during the design and construction, re-
habilitation, alteration, or repair of a facility. Gev'tCede

2269.251(a)

A construction manager-at-risk is a sole proprietorship, partnership,
corporation, or other legal entity that assumes the risk for construc-
tion, rehabilitation, alteration, or repairsrepair of a facility at athe
contracted price as a general contractor and provides consultation
to athe district regarding construction during and after the design of
the facility. The contracted price may be a guaranteed maximum
price. Gev'tCode 2269.251(b}A district may use the construction
manager-at-risk method in selecting a general contractor for the
construction, rehabilitation, alteration, or repair of a facility only as
provided by Government Code Chapter 2269, Subchapter F.

Education Code 44.031{g): Gov't Code 2269.052,-.055.056(a),
(€),~058,.251(c)
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CONSTRUCTION MANAGER-AT-RISK (LEGAL)

Architect/Engineer

Selection Process

On or before the selection of a construction manager-at-risk, the
district shall select or designate an architect or engineer or archi-
tect to prepare the construction documents for the project. Gev't

Code 2269.252(a) [See CV]

The district’s architect or engineer for a project, or an entity related
to the district’s architect or engineer, may not serve, alone or in
combination with another, as the construction manager-at-risk.
FheThis provision does not prohibit the district’'s engineer or archi-
tectis-retprehibited from providing customary construction phase
services under the architect’s or engineer’s original professional
service agreement in accordance with applicable licensing laws.

An entity is related to the district’s architect or engineer if the entity
is a sole proprietorship, corporation, partnership, limited liability
company, or other entity that is a subsidiary, parent corporation, or
partner or has any other relationship in which the district’s architect
or engineer has an ownership interest, or is subject to common
ownership or control, or is party to an agreement by which it will re-
ceive any proceeds of the construction manager-at-risk's payments
from the district.

Gov't Code 2269.252(b}{(c}

AThe district shall select the construction manager-at-risk in-either
a one-step or two-step process. A district shall prepare a single re-
guest for proposals, in the case of a one-step process, and an ini-
tial request for qualifications, in the case of a two-step process,
that includes:

1. Astatement as to whether the selection process is a one-step
or two-step process;

2. General information on the project site, project scope, sched-
ule, selection criteria and the weighted value for each crite-
rion, and estimated budget and the time and place for receipt
of the proposals or qualifications; and

3.  Other information that may assist a district in its selection of a
construction manager-at-risk.

AThe district shall state the selection criteria in the request for pro-
posals or qualifications.

If a one-step process is used, athe district may request, as part of
the offeror’s proposal, proposed fees and prices for fulfilling the
general conditions. If a two-step process is used, athe district may
not request fees or prices in step one. In step two, athe district may
request that five or fewer offerors, selected solely on the basis of
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FACILITIES CONSTRUCTION CvD
CONSTRUCTION MANAGER-AT-RISK (LEGAL)

Opening and
Evaluating
Proposals

Selection

Netice-efMake
Rankings Public

Trade Contractors/
Subcontractors

Bids or Proposals

gualifications, provide additional information, including the con-
struction manager-at-risk's proposed fee and its-priceprices for ful-
filling the general conditions.

Gov't Code 2269.253(a)—(e)

At each step, athe district shall receive, publicly open, and read
aloud the names of the offerors. At the appropriate step, athe dis-
trict shall also read aloud the fees and prices, if any, stated in each
proposal as the proposal is opened. Not later than the 45th day af-
ter the date on which the final proposals are opened, athe district
shall evaluate and rank each proposal submitted in relation to the
criteria set forth in the request for proposals. Gov't Code
2269.253(f)—(g)

AThe district shall select the offeror that submits the proposal that
offers the best value for the district based on the published selec-
tion criteria and on its ranking evaluation. The district shall first at-
tempt to negotiate a contract with the selected offeror. If the district
is unable to negotiate a satisfactory contract with the selected offe-
ror, the district shall, formally and in writing, end negotiations with
that offeror and proceed to negotiate with the next offeror in the or-
der of the selection ranking until a contract is reached or negotia-
tions with all ranked offerors end. Gov’'t Code 2269.254(a)—(c)

Not later than the seventh day after the date the contract is
awarded, the district shall make the proposal rankings public. Gov't
Code 2269.254(d)

A construction manager-at-risk shall publicly advertise for bids or
proposals and receive bids or proposals from trade contractors or
subcontractors for the performance of all major elements of the
work other than the minor work that may be included in the general
conditions. A construction manager-at-risk may seek to perform
portions of the work itself if:

1. The construction manager-at-risk submits its bid or proposal
for those portions of the work in the same manner as all other
trade contractors or subcontractors; and

2. The district determines that the construction manager-at-risk’s
bid or proposal provides the best value for the district.

Gov't Code 2269.255

The construction manager-at-risk shall review all trade contractor
or subcontractor bids or proposals in a manner that does not dis-
close the contents of the bid or proposal during the selection pro-
cess to a person not employed by the construction manager-at-
risk, architect, engineer, or district. All bids or proposals shall be
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CONSTRUCTION MANAGER-AT-RISK (LEGAL)

Default

Payment and
Performance Bond
Amounts

made available to the district on request and to the public after the
later of the award of the contract or the seventh day after the date
of final selection of bids or proposals. Gov't Code 2269.256(a)

If the construction manager-at-risk reviews, evaluates, and recom-
mends to the district a bid or proposal from a trade contractor or
subcontractor but the district requires another bid or proposal to be
accepted, the district shall compensate the construction manager-
at-risk by a change in price, time, or guaranteed maximum cost for
any additional cost and risk that the construction manager-at-risk
incurs because of the district’s requirement that another bid or pro-
posal be accepted. Gov't Code 2269.256(b)

If a selected trade contractor or subcontractor defaults in the per-
formance of its work or fails to execute a subcontract after being
selected in accordance with this policy, the construction manager-
at-risk may itself fulfill, without advertising, the contract require-
ments or select a replacement trade contractor or subcontractor to
fulfill the contract requirements. Gov't Code 2269.257

If a fixed contract amount or guaranteed maximum price has not
been determined at the time the contract is awarded, the penal
sums of the performance and payment bonds delivered to the dis-
trict must each be in an amount equal to the prejeetconstruction
budget, as specified in the request for proposals or qualifications.
The construction manager-at-risk shall deliver the bonds not later
than the tenth day after the date the construction manager-at-risk
executes the contract; unless the construction manager-at-risk fur-
nishes a bid bond or other financial security acceptable to athe dis-
trict to ensure that the construction manager will furnish the re-
quired performance and payment bonds when a guaranteed
maximum price is established. Gov't Code 2269.258 [See CV for
more information on payment and performance bonds.]
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DESIGN-BUILD (LEGAL)

: ” . .

Note: For additional legal requirements applicable to pur-
chases with federal funds, see CBB.

For legal requirements generally applicable to the pro-
curement process, see CH and CV.

“Design-build” is a project delivery method by which a gevernmen-
talentitydistrict contracts with a single entity to provide both design
and construction services for the construction, rehabilitation, altera-
tion, or repair of a facility. Gov't Code 2269.301

This policy applies only to a facility that is a building or an associ-
ated structure, including an electric utility structure. This policy
does not apply to:

1. Ahighway, road, street, bridge, underground utility, water sup-
ply project, water plant, wastewater plant, water and
wastewater distribution or conveyance facility, wharf, dock,
airport runway or taxiway, drainage project, or related type of
project associated with civil engineering construction; or

2. Abuilding or structure that is incidental to a project that is pri-
marily a civil engineering construction project.

Gov't Code 2269.302

A district may use the design-build method for the construction, re-
habilitation, alteration, or repair of a building or associated struc-
ture—n-using-this only as provided by Government Code Chapter
2269, Subchapter G. In using that method, the district shall enter

into a single contract with a design-build firm for the design and
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FACILITIES CONSTRUCTION CVE
DESIGN-BUILD (LEGAL)

Design-Build Firm A design-build firm_under this policy must be a sole proprietorship,
partnership, corporation, or other legal entity or team that includes
an architect or engineer and a construction contractor. Gov't Code
2269.304

Architect/Engineer AThe district shall select or designate an architect or engineer inde-
pendent of the design-build firm to act as the district’s representa-
tive for the duration of the project. Gov't Code 2269.305 [See CV]

Request for AThe district shall prepare a request for qualifications that includes

Qualifications general information on the project site, project scope, budget, spe-
cial systems, selection criteria and the weighted value for each cri-
terion, and other information that may assist potential design-build
firms in submitting proposals for the project. Gov't Code
2269.306(a)

The district may not require offerors to submit architectural or engi-
neering designs as part of a proposal or a response to a request
for qualifications. Gov't Code 2269.306(d)

Design Criteria AThe district shall also prepare the design criteria package that in-

Package cludes more detailed information on the project. If the preparation
of the design criteria package requires architectural or engineering
services that constitute the practice of architecture within the
meaning of Occupations Code Chapter 1051 or the practice of en-
gineering within the meaning of Occupations Code Chapter 1001,
those services shall be provided in accordance with the applicable
law. Gov't Code 2269.306(b)

The design criteria package must include a set of documents that
provides sufficient information, including criteria for selection, to
permit a design-build firm to prepare a response to the district’s re-
guest for qualifications and to provide any additional information re-
guested. The design criteria package must specify criteria the dis-
trict considers necessary to describe the project and may include,
as appropriate, the legal description of the site, survey information
concerning the site, interior space requirements, special material
requirements, material quality standards, conceptual criteria for the
project, special equipment requirements, cost or budget estimates,
time schedules, quality assurance and quality control require-
ments, site development requirements, applicable codes and ordi-
nances, provisions for utilities, parking requirements, and any other
requirement. Gov't Code 2269.306(c)

Evaluation For each design-build firm that responded to the request for qualifi-
Qualification cations, the district shall evaluate the firm’s experience, technical
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FACILITIES CONSTRUCTION CVE

DESIGN-BUILD

Proposals

Selection

Netice-ofMake
Rankings Public

(LEGAL)

competence, and capability to perform, the past performance of the
firm and members of the firm, and other appropriate factors submit-
ted by the firm in response to the request for qualifications, except
that cost-related or price-related evaluation factors are not permit-
ted. Each firm must certify to the district that each architect or engi-
neer that is a member of the firm was selected based on demon-
strated competence and qualifications, in the manner provided by
Government Code 2254.004. A district shall qualify a maximum of
five responders to submit proposals that contain additional infor-
mation and, if the district chooses, to interview for final selection.
Gov't Code 2269.307(a)—(c)

The district shall evaluate the additional information submitted by
the offerors on the basis of the selection criteria stated in the re-
guest for qualifications and the results of any interview. The district
may request additional information regarding demonstrated com-
petence and qualifications, considerations of the safety and long-
term durability of the project, the feasibility of implementing the pro-
ject as proposed, the ability of the offeror to meet schedules, or
costing methodology.

“Costing methodology” means an offeror’s policies on subcontrac-
tor markup, definition of general conditions, range of cost for gen-
eral conditions, policies on retainage, policies on contingencies,
discount for prompt payment, and expected staffing for administra-
tive duties. The term does not include a guaranteed maximum
price or bid for overall design or construction.

Gov't Code 2269.307(d)—(e)

The district shall rank each proposal submitted on the basis of the
criteria set forth in the request for qualifications. Gov't Code
2269.307(f)

The district shall select the design-build firm that submits the pro-
posal offering the best value for the district on the basis of the pub-
lished selection criteria and on its ranking evaluations.

AThe district shall first attempt to negotiate a contract with the se-
lected firm. If athe district is unable to negotiate a satisfactory con-
tract with the selected firm, the district shall, formally and in writing,
end all negotiations with that firm and proceed to negotiate with the
next firm in the order of the selection ranking until a contract is
reached or negotiations with all ranked firms end.

Gov't Code 2269.308(a)—(c)

Not later than the seventh day after the date the contract is
awarded, the district shall make the proposal rankings public. Gov't
Code 2269.308(d)
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FACILITIES CONSTRUCTION CVE

DESIGN-BUILD

Design

Final Construction
Documents

Payment or
Performance Bond

Amount

(LEGAL)

After selection of the design-build firm, that firm’s architects or en-
gineers shall submit all design elements for review and determina-
tion of scope compliance to the district or the district’s architect or
engineer before or concurrently with construction. Gov't Code
2269.309

The design-build firm shall supply a set of construction documents
for the completed project to the district at the conclusion of con-
struction. The documents must note any changes made during
construction. Gov't Code 2269.310

A payment or performance bond is not required and may not pro-
vide coverage for the design portion of the design-build contract
with the design-build firm--[See-C\-formere-information-onpay-
mentand-perfermanece-bends]} under this policy.

If a fixed contract amount or guaranteed maximum price has not
been determined at the time the design-build contract is awarded,
the penal sums of the performance and payment bonds delivered
to the district must each be in an amount equal to the construction
budget, as specified in the design criteria package. The design-
build firm shall deliver the bonds not later than the tenth day after
the date the design-build firm executes the contract, unless the de-
sign-build firm furnishes a bid bond or other financial security ac-
ceptable to the district to ensure that the design-build firm will fur-
nish the required performance and payment bonds before
construction begins.

Gov't Code 2269.311 [See CV for more information on payment
and performance bonds]
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FACILITIES CONSTRUCTION CVF
JOB ORDER CONTRACTS (LEGAL)

: ” . .

Note: For additional legal requirements applicable to pur-
chases with federal funds, see CBB.

For legal requirements generally applicable to the pro-
curement process, see CH and CV.

“Job order contracting” is a procurement method used for mainte-
nance, repair, alteration, renovation, remediation, or minor con-
struction of a facility when the work is of a recurring nature but the
delivery times, type, and quantities of work required are indefinite.
Gov't Code 2269.401

This policy applies only to a facility that is a building, the design
and construction of which is governed by accepted building codes,
or a structure or land, whether improved or unimproved, that is as-
sociated with a building. This policy does not apply to:

1. Ahighway, road, street, bridge, utility, water supply project,
water plant, wastewater plant, water and wastewater distribu-
tion or conveyance facility, wharf, dock, airport runway or taxi-
way, drainage project, or related type of project associated
with civil engineering construction; or

2. Abuilding or structure that is incidental to a project that is pri-
marily a civil engineering construction project.

Gov't Code 2269.402
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FACILITIES CONSTRUCTION CVF
JOB ORDER CONTRACTS (LEGAL)

Establishing Unit
Prices

.
’ ‘d"e'.“s”'g and |
Competitive Sealed
Proposal Method

Architect or
Engineer

Awarding Contracts

A district may award job order contracts for the maintenance, re-
pair, alteration, renovation, remediation, or minor construction of a
facility if the work is of a recurring nature but the delivery times are
indefinite, and indefinite quantities and orders are awarded sub-
stantially on the basis of predescribed and prepriced tasks. The
district shall establish the maximum aggregate contract price when
it advertises the proposal. The board shall approve each job, task,
or purchase order that exceeds $500,000. Gov't Code 2269.403

The district may establish contractual unit prices for a job order
contract by:

1. Specifying one or more published construction unit price
books and the applicable divisions or line items; or

2. Providing a list of work items and requiring the offerors to pro-
pose one or more coefficients or multipliers to be applied to
the price book or prepriced work items as the price proposal.

Gov't Code 2269.404

A district may use the competitive sealed proposal method under
Government Code Chapter 2269, Subchapter D for job order con-
tracts. [See CVB] The district shall advertise for, receive, and pub-
licly open sealed proposals for job order contracts. AThe district
may require offerors to submit-additienal information in addition to
rates, including experience, past performance, and proposed per-
sonnel and methodology. Gov't Code 2269.405

If a job order contract or an order issued under the contract re-
guires architectural or engineering services that constitute the
practice of architecture within the meaning of Occupations Code
Chapter 1051 or the practice of engineering within the meaning of
Occupations Code Chapter 1001, a district shall select or desig-
nate an architect or engineer to prepare the construction docu-
ments for the project. [See CV

This reguirementprovision does not apply to a job order contract or
an order issued under the contract for industrialized housing, in-
dustrialized buildings, or relocatable educational facilities subject to
and approved under Occupations Code Chapter 1202 if the con-
tractor employs the services of an architect or engineer who ap-
proves the documents for the project.

Gov't Code 2269.408 [See CV]

The district may award job order contracts to one or more job order
contractors in connection with each solicitation of proposals. Gov't
Code 2269.406
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FACILITIES CONSTRUCTION CVF
JOB ORDER CONTRACTS (LEGAL)

Contract Term

Use of Contract

Job Orders

Bonds

The base term for a job order contract may not exceed two years.
The district may renew the contract annually for not more than
three additional years. Gov't Code 2269.409

A job order contract may be used to accomplish work only for the
district that awards the contract unless:

1. The solicitation for the job order contract and the contract
specifically provide for use by other persons; or

2. The district enters into an interlocal agreement that provides
otherwise.

Gov't Code 2269.407

An order for a job or project under a job order contract must be
signed by the district’s representative and the contractor. The order

may be:

1. Afixed-price, lump-sum contract based substantially on con-
tractual unit pricing applied to estimated guantities; or

2. Aunit price order based on the guantities and line items deliv-
ered.

Gov't Code 2269.410

The contractor shall provide payment and performance bonds, if
required by law, based on the amount or estimated amount of any
order. Gov't Code 2269.411 [See CV for more information on pay-
ment and performance bonds.
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BASIC INSTRUCTIONAL PROGRAM EHAA
REQUIRED INSTRUCTION (ALL LEVELS) (LEGAL)

Purpose

Required Curriculum

A primary purpose of the public school curriculum is to prepare
thoughtful, active citizens who understand the importance of patri-
otism and can function productively in a free enterprise society with
appreciation for the basic democratic values of our state and na-
tional heritage. A district shall foster the continuation of the tradition
of teaching United States and Texas history and the free enterprise
system in regular subject matter, in reading courses, and in the
adoption of textbooks. Education Code 28.002(h)

As a condition of accreditation, a district shall provide instruction in
the essential knowledge and skills at appropriate grade levels in
the foundation and enrichment curriculum. Education Code
28.002(c); 19 TAC 74.1(b)

A district shall ensure that all children in the district participate ac-
tively in a balanced curriculum designed to meet individual needs.
Education Code 28.002(g)

Instruction may be provided in a variety of arrangements and set-
tings, including mixed-age programs designed to permit flexible
learning arrangements for developmentally appropriate instruction
for all student populations to support student attainment of course
and grade-level standards. 19 TAC 74.2

A district that offers kindergarten through grade 12 shall offer a
foundation curriculum that includes:

Foundation
Curriculum 1. English language arts and reading;

2 Mathematics;

3. Science; and

4. Social studies, consisting of Texas, United States, and world
history; government; geography; and economics with empha-
sis on the free enterprise system and its benefits.

Education Code 28.002(a)(1); 19 TAC 74.1(a)(1)

Enrichment A district that offers kindergarten through grade 12 shall offer an
Curriculum enrichment curriculum that includes:

1. Languages other than English, to the extent possible. Ameri-
can Sign Language is a language for these purposes and the
district may offer an elective course in the language;

2. Health, with emphasis on:

a. Physical health, including the importance of proper nutri-
tion and exercise;
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BASIC INSTRUCTIONAL PROGRAM EHAA
REQUIRED INSTRUCTION (ALL LEVELS) (LEGAL)

b. Mental health, including instruction about mental health
conditions, substance abuse, skills to manage emotions,
establishing and maintaining positive relationships, and
responsible decision-making; and

c. Suicide prevention, including recognizing suicide-related
risk factors and warning signs;

Physical education;
Fine Arts;
Career and technical education;

Technology applications;

N o b~ w

Religious literature, including the Hebrew Scriptures (Old Tes-
tament) and New Testament, and its impact on history and lit-
erature; and

8. Personal financial literacy.
Education Code 28.002(a)(2), (e); 19 TAC 74.1(a)(2)

Digital Citizenship The State Board of Education by rule shall require each district to
incorporate instruction in digital citizenship into the district's curricu-
lum, including information regarding the potential criminal conse-
guences of cyberbullying.

"Cyberbullying" has the meaning assigned by Education Code
37.0832. [See FFI]

"Digital citizenship" means the standards of appropriate, responsi-
ble, and healthy online behavior, including the ability to access, an-
alyze, evaluate, create, and act on all forms of digital communica-
tion.

Education Code 28.002(z)

Positive Character Beqginning with the 2021-22 school year, districts are required to

Traits provide instruction in the essential knowledge and skills for positive
character traits outlined in 19 Administrative Code Chapter 120,
Subchapter A at least once in the following grade bands: kindergar-
ten—grade 2, grades 3-5, grades 6—8, and grades 9-12.

Districts may provide the required instruction in a variety of ar-
rangements, including through a stand-alone course or by integrat-
ing the positive character traits standards in the essential
knowledge and skills for one or more courses or subject areas at
the appropriate grade levels.

19 TAC 120.1
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Local Credit

Local Instructional
Plan

Major Curriculum
Initiatives

Common Core State
Standards

Scope and Sequence

Coordinated Health
Programs

A district may offer courses for local credit, at its discretion, in addi-
tion to those in the required curriculum, but it may not delete or
omit instruction in the foundation and enrichment curricula speci-
fied above. Education Code 28.002(f); 19 TAC 74.1(b)

A district’s local instructional plan may draw on state curriculum
frameworks and program standards as appropriate. A district is en-
couraged to exceed minimum requirements of law and State Board
rule.

Before the adoption of a major curriculum initiative, including the
use of a curriculum management system, a district must use a pro-
cess that:

1. Includes teacher input;

2. Provides district employees with the opportunity to express
opinions regarding the initiative; and

3. Includes a meeting of the board at which information regard-
ing the initiative is presented, including the cost of the initia-
tive and any alternatives that were considered; and members
of the public and district employees are given the opportunity
to comment regarding the initiative.

Education Code 28.002(qg)

A district may not use common core state standards to comply with
the requirement to provide instruction in the essential knowledge
and skills at appropriate grade levels. A district may not be required
to offer any aspect of a common core state standards curriculum.
“Common core state standards” means the national curriculum
standards developed by the Common Core State Standards Initia-
tive. Education Code 28.002(b-1), (b-3), (b-4)

In adopting a recommended or designated scope and sequence for
a subject in the required curriculum under Education Code
28.002(a) in a particular grade level, a district shall ensure suffi-
cient time is provided for teachers to teach and students to learn
the essential knowledge and skills for that subject and grade level
[see DG]. Education Code 28.0027(a)

TEA shall make available to each district one or more coordinated
health programs in elementary, middle, and junior high school.
Each program must provide for coordinating education and ser-
vices related to:

1. Physical health education, including programs designed to
prevent obesity, cardiovascular disease, oral diseases, and
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Type 2 diabetes and programs designed to promote the role
of proper nutrition;

2. Mental health education, including education about mental
health conditions, mental health well-being, skills to manage
emotions, establishing and maintaining positive relationships,
and responsible decision-making;

3. Substance abuse education, including education about alco-
hol abuse, prescription drug abuse, and abuse of other con-
trolled substances;

4. Physical education and physical activity; and
5. Parental involvement.
Education Code 38.013; 19 TAC 102.1031(a)

A district shall participate in appropriate training to implement
TEA's coordinated health program and shall implement the pro-
gram in each elementary, middle, and junior high school in the dis-
trict. Education Code 38.014

Coordinated school health programs that are developed by districts
and that meet TEA criteria may be approved and made available
as approved programs. Districts must use materials that are
proven effective, such as TEA-approved textbooks or materials de-
veloped by nationally recognized and/or government-approved en-
tities. 19 TAC 102.1031(c)

Physical Education Each district shall establish specific objectives and goals the dis-
trict intends to accomplish through the physical education curricu-
lum. The physical education curriculum must be sequential, devel-
opmentally appropriate, and designed, implemented, and
evaluated to enable students to develop the motor, self-manage-
ment, and other skills, knowledge, attitudes, and confidence neces-
sary to participate in physical activity throughout life.

A physical education course shall:

1. Offer students an opportunity to choose among many types of
physical activity in which to participate;

2. Offer students both cooperative and competitive games; and
3. Be an enjoyable experience for students.

On a weekly basis, at least 50 percent of a physical education
class shall be used for actual student physical activity and the ac-
tivity shall be, to the extent practicable, at a moderate or vigorous
level.
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Student/Teacher
Ratio

Classification for
Physical Education

School Health
Advisory Council

The objectives and goals shall include, to the extent practicable,
student/teacher ratios [see EEB] that are small enough to enable
the district to:

1. Carry out the purposes of and requirements for the physical
education curriculum; and

2. Ensure the safety of students participating in physical educa-
tion.

If a district establishes a student to teacher ratio greater than 45 to
1 in a physical education class, the district shall specifically identify
the manner in which the safety of the students will be maintained.

Education Code 25.114, 28.002(d); 19 TAC 74.37

A district shall classify students for physical education on the basis
of health into one of the following categories:

1. Unrestricted—not limited in activities.

2. Restricted—excludes the more vigorous activities. Restricted
classification is of two types:

a. Permanent—A member of the healing arts licensed to
practice in Texas shall provide written documentation to
the school as to the nature of the impairment and the ex-
pectations for physical activity for the student.

b. Temporary—Students may be restricted from physical
activity of the physical education class. A member of the
healing arts licensed to practice in Texas shall provide
written documentation to the school as to the nature of
the temporary impairment and the expected amount of
time for recovery. During recovery time, the student shall
continue to learn the concepts of the lessons but shall
not actively participate in the skill demonstration.

3. Adapted and remedial—specific activities prescribed or pro-
hibited for students as directed by a member of the healing
arts licensed to practice in Texas.

19 TAC 74.31

A board shall establish a local school health advisory council
(SHAC) to assist the district in ensuring that local community val-
ues are reflected in the district’s health education instruction. Edu-
cation Code 28.004(a) [See BDF regarding composition of the
SHAC and FFA regarding federal wellness requirements]

Duties The SHAC's duties include recommending:
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1. The number of hours of instruction to be provided in:

a.

b.

Health education in kindergarten through grade 8; and

If the district requires health education for high school
graduation, health education, including physical health
education and mental health education, in grades 9
through 12.

2. Policies, procedures, strategies, and curriculum appropriate
for specific grade levels designed to prevent physical health
concerns, including obesity, cardiovascular disease, Type 2
diabetes, and mental health concerns, including suicide,
through coordination of:

a.

c

o o

h.

Health education, which must address physical health
concerns and mental health concerns to ensure the inte-
gration of physical health education and mental health
education;

Physical education and physical activity;

Nutrition services;

Parental involvement;

Instruction on substance abuse prevention;

School health services, including mental health services;

A comprehensive school counseling program under Edu-
cation Code 33.005 [see FFEA];

A safe and healthy school environment; and

School employee wellness;

3. Appropriate grade levels and methods of instruction for hu-
man sexuality instruction;

4. Strategies for integrating the curriculum components specified
by item 2, above, with the following elements in a coordinated
school health program:

a.
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School health services, including physical health ser-
vices and mental health services, if provided at a cam-
pus by the district or by a third party under a contract
with the district;

A comprehensive school counseling program under Edu-
cation Code 33.005 [see FFEA];

A safe and healthy school environment; and
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d. School employee wellness;

5. If feasible, joint use agreements or strategies for collaboration
between the district and community organizations or agen-
cies. Any agreement entered into based on a recommenda-
tion of the SHAC must address liability for the district and
community organization;

6. Appropriate grade levels and curriculum for instruction regard-
ing opioid addiction and abuse and methods for administering
an opioid antagonist; and

7. Strategies to increase parental awareness regarding:

a. Risky behaviors and early warning signs of suicide risks
and behavioral health concerns, including mental health
disorders and substance use disorders; and

b. Available community programs and services that ad-
dress risky behaviors, suicide risks, and behavioral
health concerns.

Education Code 28.004(c), (n)

Policy The SHAC shall consider and make policy recommendations to the

Recommendations district concerning the importance of daily recess for elementary
school students. The SHAC must consider research regarding un-
structured and undirected play, academic and social development,
and the health benefits of daily recess in making the recommenda-
tions. The SHAC shall ensure that local community values are re-
flected in any policy recommendation made to the district concern-
ing the importance of daily recess for elementary school students.
Education Code 28.004(l)

The SHAC shall make policy recommendations to the district to in-

crease parental awareness of suicide-related risk factors and warn-
ing signs and available community suicide prevention services. Ed-
ucation Code 28.004(0)

Content of Human The board shall determine the specific content of a district’s in-
Sexuality Instruction  struction in human sexuality. Education Code 28.004(h)

The board shall select any instruction relating to human sexuality,
sexually transmitted diseases, or human immunodeficiency virus
(HIV) or acquired immune deficiency syndrome (AIDS) with the ad-
vice of the SHAC. The instruction must:

1. Present abstinence as the preferred choice of behavior for un-
married persons of school age;
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2. Devote more attention to abstinence than to any other behav-
ior;

3. Emphasize that abstinence is the only method that is 100 per-
cent effective in preventing pregnancy, sexually transmitted
diseases, infection with HIV or AIDS, and the emotional
trauma associated with adolescent sexual activity;

4. Direct adolescents to a standard of behavior in which absti-
nence before marriage is the most effective way to prevent
pregnancy, sexually transmitted diseases, and infection with
HIV or AIDS; and

5. Teach contraception and condom use in terms of human use
reality rates instead of theoretical laboratory rates, if instruc-
tion on contraception and condoms is included in the curricu-
lum.

Education Code 28.004(e)

Condoms A district may not distribute condoms in connection with instruction
relating to human sexuality. Education Code 28.004(f)

Separate Classes If a district provides human sexuality instruction, it may separate
students according to sex for instructional purposes. Education
Code 28.004(g) [See FB regarding single-sex classes under Title
IX]

Notice to Parents Before each school year, a district shall provide written notice to a
parent of each student enrolled in the district of the board’s deci-
sion regarding whether the district will provide human sexuality in-
struction to district students. If instruction will be provided, the no-
tice must include:

1. Asummary of the basic content of the district's human sexual-
ity instruction to be provided to the student, including a state-
ment informing the parent of the instructional requirements
under state law;

2. Astatement of the parent’s right to:

a. Review curriculum materials as provided by Education
Code 28.004(j); and

b. Remove the student from any part of that instruction
without subjecting the student to any disciplinary action,
academic penalty, or other sanction imposed by the dis-
trict or the student’s school; and
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BASIC INSTRUCTIONAL PROGRAM EHAA
REQUIRED INSTRUCTION (ALL LEVELS) (LEGAL)

3. Information describing the opportunities for parental involve-
ment in the development of the curriculum to be used in hu-
man sexuality instruction, including information regarding the
SHAC.

A parent may use the grievance procedure at FNG concerning a
complaint of a violation of notice requirements.

Education Code 28.004(i)—(i-1)

Availability of A district shall make all curriculum materials used in human sexual-

Materials ity instruction available for reasonable public inspection. Education
Code 28.004(j) [See EFA regarding selection of curriculum materi-
als for human sexuality instruction]

Character Education A district must adopt a character education program that includes
the following positive character education traits:

1. Courage;

2. Trustworthiness, including honesty, reliability, punctuality, and
loyalty;

3. Integrity;
4. Respect and courtesy;

5. Responsibility, including accountability, diligence, persever-
ance, and self-control;

6. Fairness, including justice and freedom from prejudice;

7. Caring, including kindness, empathy, compassion, considera-
tion, patience, generosity, and charity;

8. Good citizenship, including patriotism, concern for the com-
mon good and the community, and respect for authority and
the law;

9. School pride; and
10. Gratitude.

In developing or selecting a character education program under
Education Code 29.906, a district shall consult with a committee
selected by the district that consists of parents of district students,
educators, and other members of the community, including com-
munity leaders.

The provisions above do not require or authorize proselytizing or
indoctrinating concerning any specific religious or political belief.

Education Code 29.906
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SPECIAL PROGRAMS
SPECIAL EDUCATION

Nondiscrimination

Free Appropriate
Public Education
(FAPE)

Least Restrictive
Environment

EHBA
(LEGAL)

Note: The policies in the EHBA series are statements of princi-
ples governing special education programs for Texas
school districts. In no way are these policies intended to
cover the entire scope and detail involved in administer-
ing any special education program.

No qualified student with a disability shall, on the basis of disability,
be excluded from participation in, be denied the benefits of, or oth-
erwise be subjected to discrimination under any district service,
program, or activity. 42 U.S.C. 12132; 29 U.S.C. 794(a); 34 C.F.R.
104.4(a) [See also FB]

Eligible students with disabilities shall enjoy the right to a free ap-
propriate public education, which may include instruction in the
regular classroom, instruction through special teaching, or instruc-
tion through approved contracts. Instruction shall be supplemented
by the provision of related services when appropriate. Education
Code 29.003(a)

“Free appropriate public education” (FAPE) means special educa-
tion and related services that:

1. Have been provided at public expense, under public supervi-
sion and direction, and without charge;

2. Meet standards set out by the Texas Education Agency
(TEA);

3. Include an appropriate preschool, elementary school, or sec-
ondary school education; and

4.  Are provided in conformity with the student’s individualized
education program (IEP).

20 U.S.C. 1401(9); 34 C.FR. 300.13, .17, .36

A district shall ensure that, to the maximum extent appropriate,
children with disabilities, including children in public or private insti-
tutions or other care facilities, shall be educated with children who
are not disabled. Special classes, separate schooling, or other re-
moval of children with disabilities from the regular educational envi-
ronment shall occur only when the nature or severity of the disabil-
ity is such that education in regular classes with the use of
supplementary aids and services cannot be achieved satisfactorily.
20 U.S.C. 1412(a)(5); 34 C.F.R. 300.114(a)(2)

Discipline All disciplinary actions regarding students with disabilities shall be
in accordance with federal requirements, Education Code Chapter
37, and 19 Administrative Code 89.1053. 19 TAC 89.1050(k) [See
FOF]
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Homebound

EHBA
(LEGAL)

Instructional arrangements/settings shall be based on the individ-
ual needs and IEPs of eligible students receiving special education
services and shall include the following:

The mainstream instructional arrangement/setting is for providing
special education and related services to a student in aregular
elassroom:the reqular classroom in accordance with the student’s
IEP. Qualified special education personnel must be involved in the
implementation of the student’s IEP through the provision of direct,
indirect, and/or support services to the student and/or the student’s
regular classroom teacher(s) necessary to enrich the regular class-
room and enable student success. The student’s IEP must specify
the services that will be provided by qualified special education
personnel to enable the student to appropriately progress in the
general education curriculum and/or appropriately advance in
achieving the goals set out in the student’s |EP.

Examples of services provided in this instructional arrangement in-
clude, but are not limited to, direct instruction, helping teacher,
team teaching, co-teaching, interpreter, educational aides, curricu-
lar or instructional modifications/accommodations, special materi-
als/equipment, positive classroom behavioral interventions and
supports, consultation with the student and his/her regular class-
room teacher(s) regarding the student’s progress in regular educa-
tion classes, staff development, and reduction of ratio of students
to instructional staff.

The homebound instructional arrangement/setting is for providing
special education and related services to students who are served
at home or hospital bedside:.

Students served on a homebound or hospital bedside basis are ex-
pected to be confined for a minimum of four consecutive weeks as
documented by a physician licensed to practice in the United
States. Homebound or hospital bedside instruction may, as pro-
vided by local district policy [see EEH(LOCAL)], also be provided
to chronically ill students who are expected to be confined for any
period of time totaling at least four weeks throughout the school
year as documented by a physician licensed to practice in the
United States. The student’'s ARD committee shall determine the
amount of services to be provided to the student in this instruc-
tional arrangement/setting in accordance with federal and state
laws, rules, and regulations, including the provisions specified in 19
Administrative Code 1005(b).

Home instruction may also be used for services to infants and tod-
dlers (birth through age 2) and young children (ages 3-5) when de-
termined appropriate by the child’s individualized family services
plan (IFSP) committee or ARD committee.
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SPECIAL PROGRAMS EHBA

SPECIAL EDUCATION (LEGAL)
Hospital Class The hospital class: instructional arrangement/setting is for provid-

ing servieesspecial education instruction in a classroom, a hospital
facility, or a residential care and treatment facility not operated by a
district:the district. If the students residing in the facility are pro-
vided special education services outside the facility, they are con-
sidered to be served in the instructional arrangement in which they
are placed and are not to be considered as in a hospital class.

Speech Therapy The speech therapy instructional arrangement/setting is for provid-
ing speech therapy services whether in a regular education class-
room or etherin a setting: other than a reqular education class-
room. When the only special education or related service provided
to a student is speech therapy, then this instructional arrangement
may not be combined with any other instructional arrangement.

Resource The resource room/services: instructional arrangement/setting is

Room/Services for providing special education and related services to a student in
a setting other than the-regular elassroomeducation for less than
50 percent of the regular school day:.

Self-Contained The self-contained (mild, moderate, or severe) regular campus in-
(Mild, Moderate, or structional arrangement/setting is for providing_special education
Severe) Regular and related services to a student who is in a self-contained pro-
Campus gram for 50 percent or more of the regular school day on a regular

school campus;.

Off-Home Campus The off-home campus:- instructional arrangement/setting is for
providing special education and related services to nrendistrictihe
following, including, but not limited to, students at South Texas In-
dependent School District and Windham School District:

1. Astudent who is one of a group of students from more than
one district served in a single location;-threugh when a free
appropriate public education is not available in the respective
sending district;

2. Astudent in a community setting or environment (not oper-
ated by a school district) that prepares the student for post-
secondary education/training, integrated employment, and/or
independent living in coordination with the student’s individual
transition goals and objectives, including a student with regu-
larly scheduled instruction or direct involvement provided by
district personnel ator a rRendistrietstudent in a facility-e+ not
operated by a school district (other than a nonpublic day
school) with instruction provided by district personnel; or

4.3. Astudent in a self-contained program at a districtseparate
campus operated by the district that provides only special ed-
ucation and related services:.
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EHBA
(LEGAL)

The nonpublic day school instructional arrangement/setting is for
providing special education and related services to students
through a contractual agreement with a nonpublic school for spe-
cial education;.

The vocational adjustment class/program instructional arrange-
ment/setting is for providing special education and related services
to a student who is placed on a job (paid or unpaid_unless other-
wise prohibited by law) with regularly scheduled direct involvement
by special education personnel in the implementation of the stu-
dent’s IEP:;. This instructional arrangement/setting shall be used in
conjunction with the student’s individual transition goals and only
after the district’'s career and technical education classes have
been considered and determined inappropriate for the student.

The residential care and treatment facility (not district resident) in-

and Treatment
Facility (Not District

Resident)

State-Supported

structional arrangement/setting is for providing_special education
instruction and related services to students who reside in care and
treatment facilities and whose parents do not reside within the
boundaries of the district:er providing educational services to the
students. In order to be considered in this arrangement, the ser-
vices must be provided on a district campus. If the instruction is
provided at the facility, rather than on a district campus, the instruc-
tional arrangement is considered to be the hospital class arrange-
ment/setting rather than this instructional arrangement. Students
with disabilities who reside in these facilities may be included in the
average daily attendance of the district in the same way as all
other students receiving special education.

The state-supported living center: instructional arrangement/setting

Living Center

Other Program
Options

Reqular School Day

is for providing special education and related services to a student
who resides at a state-supported living center when the services
are provided at the state-supported living center location. If ser-
vices are provided on a local district campus, the student is consid-
ered to be served in the residential care and treatment facility ar-
rangement/setting.

19 TAC 89.63(c), .1005(b)

Other program options that may be considered for the delivery of
special education and related services to a student include con-
tracts with other districts and programs approved by TEA.

19 TAC 89.63(e)+), .1005(f)
Subject to 19 Administrative Code 89.1075(e) (General Program

Requirements and Local District Procedures) [see EHBAB], for the
purpose of determining the student’s instructional arrangement/set-
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Nonpublic Day
School Placements

EHBA
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ting, the reqular school day is defined as the period of time deter-
mined appropriate by the admission, review, and dismissal (ARD)
committee. 19 TAC 89.1005(b)

For nonpublic day school placements [see Nonpublic Day School,
abovel, the district or shared service arrangement shall submit in-

Related Services
it

Extended School
Year Services

formation to TEA indicating the students’ identification numbers, ini-
tial dates of placement, and the names of the facilities with which
the district or shared service arrangement is contracting. The dis-
trict or shared service arrangement shall not count contract stu-
dents’ average daily attendance as eligible. TEA shall determine
the number of contract students reported in full-time equivalents
and pay state funds to the district according to the formula pre-
scribed in law. 19 TAC 89.1005(e)

“Related services” means transportation, and such developmental,
corrective, and other supportive services as may be required to as-
sist a child with a disability to benefit from special education, in-
cluding the early identification and assessment of disabling condi-
tions in children.

The term includes speech-language pathology and audiology ser-
vices, interpreting services, psychological services, physical and
occupational therapy, recreation, including therapeutic recreation,
social work services, school nurse services designed to enable a
child with a disability to receive FAPE as described in the child’s
IEP, counseling services, including rehabilitation counseling, orien-
tation and mobility services, and medical services, except that
medical services shall be for diagnostic and evaluation purposes
only.

The term does not include a medical device that is surgically im-
planted, the optimization of the device’s functioning, or the replace-
ment of such device.

20 U.S.C. 1401(26); 34 C.F.R. 300.34

Extended school year (ESY) services are defined as individualized
instructional programs beyond the regular school year for eligible
students with disabilities.

A district shall ensure that ESY services are available as necessary
to provide a student with a disability with FAPE.

ESY services must be provided only if the admission,—review,-and
dismissaHARDJARD committee determines, on an individual ba-
sis, that the services are necessary for FAPE. A district may not
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Program Placement

EHBA
(LEGAL)

limit ESY services to particular categories of disability or unilater-
ally limit the type, amount, or duration of ESY services.

34 C.F.R. 300.106; 19 TAC 89.1065

An off-campus program includes special education and related ser-
vices provided during school hours in a facility other than a school
district campus.

An off-campus program provider is an entity that provides the ser-
vices identified above and includes:

1. Acounty system operating under application of former law as
provided in Education Code 11.301;

2. Aregional education service center established under Educa-
tion Code, Chapter 8;

3. Anonpublic day school; or

4.  Any other public or private entity with which a school district
enters into a contract under Education Code 11.157;(a), for
the provision of special education services in a facility other
than a district campus operated by a district.

19 TAC 89.1094(a)(2)—(3)

A district may contract with an off-campus program provider to pro-
vide some or all of the special education and related services to a
student in accordance with the requirements in 19 Administrative
Code 89.1094.

Before the district places a student with a disability in, or refers a
student to, an off-campus program, the district shall initiate and
conduct:

1. An onsite review to ensure that the off-campus program is ap-
propriate for meeting the student's educational needs; and

2. A meeting of the student's ARD committee to develop an IEP
for the student in accordance with 34 C.F.R. 300.320-.325,
state statutes, and commissioner of education rules in 19 Ad-
ministrative Code Chapter 89 (Commissioner’s Rules Con-
cerning Special Education Services).

The appropriateness of the off-campus program for each student
placed shall be documented in the IEP annually. The student's
ARD committee may only recommend an off-campus program
placement for a student if the committee determines that the nature
and severity of the student's disability and special education needs
are such that the student cannot be satisfactorily educated in the
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Notification and
Review

Approval

EHBA
(LEGAL)

district. The district must follow the requirements of 19 Administra-
tive Code 89.1094(b)(3)(A)—(C), regarding the review of the place-
ment of the off-campus program for each student.

The placement of more than one student in the same off-campus
program facility may be considered in the same on-site visit to a fa
cility. However, the IEP of each student must be individually re-
viewed, and a determination of appropriateness of placement and
services must be made for each student.

19 TAC 89.1094(b)

Within 30 calendar days from an ARD committee's decision to
place or continue the placement of a student in an off-campus pro-
gram, a district must electronically submit to TEA notice of, and in-
formation regarding, the placement in accordance with submission
procedures specified by TEA.

If the off-campus program is on the commissioner's list of approved
off-campus programs, TEA will review the student's IEP and place-
ment as required by 34 C.F.R. 300.120, and, in the case of a place-
ment in or referral to a private school or facility, 34 C.F.R. 300.146.
After review, TEA will notify the district whether federal or state
funds for the off-campus program placement are approved. If TEA
does not approve the use of funds, it will notify the district of the
basis for the non-approval.

If the off-campus program is not on the commissioner's list of ap-
proved off-campus programs, TEA will begin the approval proce-
dures described below. Districts must ensure there is no delay in
implementing a child's IEP in accordance with 34 C.F.R.
300.103(c).

If an off-campus program placement is ordered by a special educa-
tion hearing officer or court of competent jurisdiction, the district
must notify TEA of the order within 30 calendar days. The off-cam-
pus program serving the student is not required to go through the
approval procedures described in 19 Administrative Code 89.1094
for the ordered placement. If, however, the district or other districts
intend to place other students in the off-campus program, the off-
campus program will be required to go through the approval proce-
dures to be included on the commissioner's list of approved off-
campus programs.

19 TAC 89.1094(c)

Off-campus programs must have their educational programs ap-
proved for contracting purposes by the commissioner in accord-
ance with 19 Administrative Code 89.1094(d).
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Funding Procedures  The cost of off-campus program placements will be funded accord-

ing to Education Code 42151 (Special-Education)-{redesignated-to
Education-Code-48.102} and 19 Administrative Code 89.631005(e)

Hectoetono o omeniond S otings),

Contracts Contracts between districts and approved off-campus programs
must not exceed a district's fiscal year and shall not begin prior to
July 1 of the contracted fiscal year.

Amendments to a contract must be electronically submitted to TEA
in accordance with submission procedures specified by TEA no
later than 30 calendar days from the change in placement or ser-
vices within the school district's fiscal year.

19 TAC 89.1094(e)(1)—(2)

Change of If a student who is placed in an off-campus program by a district

Residence changes his or her residence to another Texas district during the
school year, the district must notify TEA within ten calendar days of
the date on which the district ceased contracting with the off-cam-
pus program for the student's placement. The student's new district
must meet the requirements of 34 C.F.R. 300.323(e), by providing
comparable services to those described in the student's IEP from
the previous district until the new district either adopts the student's
IEP from the previous district or develops, adopts, and implements
a new IEP. The new district must comply with all procedures de-
scribed in 19 Administrative Code 89.1094 for continued or new off-
campus program placement. 19 TAC 89.1094(e)(3)
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SPECIAL EDUCATION EHBAA

IDENTIFICATION, EVALUATION, AND ELIGIBILITY (LEGAL)
Identification A district shall ensure that all children residing within the district
Child Find who have disabilities, regardless of the severity of their disabilities,

and who are in need of special education and related services are
identified, located, and evaluated. This requirement applies to:

1. Homeless children;

2 Children who are wards of the state;

3.  Children attending private schools;

4.  Highly mobile children (including migrant children); and
5

Children who are suspected of being in need of special edu-
cation but who are advancing from grade to grade.

20 U.S.C. 1412(a)(3)(A); 34 C.FR. 300.111(a)(1)(i), (c)

Private School A district shall conduct a timely and meaningful consultation with

Students private school representatives regarding the child find process and
the provision of special education and related services to children
enrolled in private schools in the district.

A district shall undertake activities similar to those undertaken for
public school children and shall complete the child find process for
children enrolled in private schools in a time period comparable to
that for other students attending public schools in the district.

20 U.S.C. 1412(a)(10)(A)(ii)—(iv) [See EHBAC regarding students
in nondistrict placement.]

Preschool A district shall develop a system to notify district residents with chil-

Students dren who are at least three and younger than six and who are eligi-
ble for enroliment in a special education program of the availability
of the program. Education Code 29.009

Requests and The screening of a student by a teacher or specialist to determine
Referrals for appropriate instructional strategies for curriculum implementation
Evaluation shall not be considered to be an evaluation for eligibility for special

education and related services. 20 U.S.C. 1414(a)(1)(E)

Referral of students for a full individual and initial evaluation for
possible special education services shall be a part of a district’'s
overall general education referral or screening system. Either a
parent, TEA, another state agency, or the district may initiate a re-
guest for an initial evaluation.

District Obligation to  Beferereferral-Students experiencing difficulty in the general

Refer classroom should be considered for all support services available
to all students—£, such as tutorial; remedial; compensatory; re-
sponse to evidence-based intervention; and other academic or be-
havior support services. A student is not required to be provided
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SPECIAL EDUCATION EHBAA
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with interventions for any specific length of time prior to a referral
being made or a full individual and initial evaluation being con-
ducted. If the student continues to experience difficulty in the gen-
eral classroom afterwith the provision of interventions, district per-
sonnel must refer the student for a full individual and initial
evaluation. A referral for a full individual and initial evaluation may
be initiated at any time by school personnel, the student's parents
or legal guardian, or another person involved in the education or
care of the student. 19 TAC 89.1011(a)

Parental Request If a parent submits a written request to a district’s director of spe-
cial education services or to a district administrative employee for a
full individual and initial evaluation of a student, the district shall,
not later than the 15th school day after the date the district re-
ceives the request:

1. Provide the parent with prior written notice of its proposal to
conduct an evaluation consistent with 34 C.F.R. 300.503, a
copy of the procedural safeguards notice required by 34
C.F.R. 300.504, and an opportunity to give written consent for
the evaluation; or

2. Provide the parent with prior written notice of its refusal to
conduct an evaluation consistent with 34 C.F.R. 300.503, and
a copy of the procedural safeguards notice required by 34
C.F.R. 300.504.

20-U-S:C1414(a)}1):34-CFR-300-301:-19 TAC 89.1011(a)b);
Education Code 29.004(c}); 20 U.S.C. 1414(a)(1); 34 C.ER.

300.301

Notice of Rights A reasonable time before a district proposes or refuses to initiate
the identification, evaluation, or educational placement of a student
or the provision of a free appropriate public education (FAPE) to a
student, the district shall provide written notice to the student’s par-
ent or guardian. 20 U.S.C. 1415(b)(3); 34 C.F.R. 300.503(a) [See

EHBAE]
Initial Evaluation A district shall conduct a full individual and initial evaluation before
Required the initial provision of special education and related services.

20 U.S.C. 1414(a)(1)(A)

Consent for Initial  Before a district conducts an initial evaluation, it shall make rea-
Evaluation sonable efforts to obtain informed parental consent.

If the parent does not provide consent for an initial evaluation, or if
the parent fails to respond to a request to provide consent, a dis-
trict may, but is not required to, pursue the initial evaluation by uti-
lizing due process procedures [see EHBAE], except to the extent
inconsistent with state law relating to such parental consent.

DATE ISSUED: 5/7/201525/2021 2 of 8
UPDATE 102117
EHBAA(LEGAL)-PRM

© 2021 Texas Association of School Boards, Inc. All rights reserved. Permission granted to TASB Policy Service subscribers to reproduce for internal use only.




SPECIAL EDUCATION EHBAA
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Parental consent to initial evaluation shall not be construed as con-
sent for placement for special education and related services.

20 U.S.C. 1414(a)(1)(D)()(l); 34 C.F.R. 300.300(b)

Wards of the If the child is a ward of the state and is not residing with the child’s
State parent, a district shall make reasonable efforts to obtain the in-
formed consent from the parent for an initial evaluation, unless:

1. Despite reasonable efforts to do so, the district cannot dis-
cover the whereabouts of the parent;

2. The rights of the parent have been terminated; or

3. The rights of the parent to make educational decisions have
been subrogated and an individual appointed by a judge to
represent the student has given consent for an initial evalua-
tion.

20 U.S.C. 1414(a)(1)(D)(ii); 34 C.F.R. 300.300(a)(2)

Time Frame for A district must complete the written report of a full individual and in-
Completion of itial evaluation:

Written Report ] )
1. Not later than the 45th school day following the date on which

the district receives written consent for the evaluation from the
student’s parent. If a student has been absent from school
during that period on three or more school days, the period
must be extended by a number of school days equal to the
number of school days during that period on which the stu-
dent has been absent; or

2. For students under five years of age by September 1 of the
school year and not enrolled in public school and for students
enrolled in a private or homeschool setting, not later than the
45th school day following the date on which the district re-
ceives written consent for the evaluation from the student’s
parent.

If a district receives written consent for the evaluation from the stu-
dent’s parent at least 35 but less than 45 school days before the
last instructional day of the school year, the written report of a full
individual and initial evaluation of a student must be provided to the
student’s parent not later than June 30 of that year.

If a district receives written consent signed by a student’s parent
less than 35 school days before the last instructional day of the
school year or if the district receives the written consent at least 35
but less than 45 school days before the last instructional day of the
school year but the student is absent from school during that pe-
riod on three or more days, the report must be completed not later
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than the 45th school day following the date the district received
written consent, except that the period must be extended by a
number of school days equal to the number of school days during
that period on which the student has been absent.

A student is considered absent for the school day if the student is
not in attendance at the school's official attendance taking time or
at the alternate attendance taking time set for that student. A stu-
dent is considered in attendance if the student is off campus partic-
ipating in an activity that is approved by the school board and is
under the direction of a professional staff member of the school
district or an adjunct staff member who has a minimum of a bache-
lor's degree and is eligible for participation in the Teacher Retire-
ment System of Texas.

“School day” does not include a day that falls after the last instruc-
tional day of the spring school term and before the first instructional
day of the subsequent fall school term.

These time frames shall not apply if the parent repeatedly fails or
refuses to produce the child for the evaluation.

Transfer A district shall ensure that evaluations of children who transfer from

Students one district to another in the same academic year are coordinated
with the children’s prior and subsequent schools, as necessary and
as expeditiously as possible, to ensure prompt completion of evalu-
ations.

If a student was in the process of being evaluated for special edu-
cation eligibility by a district and enrolls in another school district
before the previous district completed the full individual and initial
evaluation, the new district must coordinate with the previous dis-
trict as necessary and as expeditiously as possible to ensure a
prompt completion of the evaluation in accordance with 34 C.F.R.,
300.301(d)(2) and (e) and 300.304(c)(5).

The timelines above do not apply in such a situation if:

1. The new school district is making sufficient progress to en-
sure a prompt completion of the evaluation; and

2. The parent and the new school district agree to a specific time
when the evaluation will be completed.

20 U.S.C. 1414(a)(1)(C), (b)(3)(D); 34 C.F.R. 300.301(c)—(e); Edu-
cation Code 29.004; 19 TAC 89.1011

Psychological If a district determines that an additional examination or test is re-
Examinations quired for the initial and individual evaluation, the district shall pro-
vide the information required by Education Code 29.0041(a) and
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shall obtain additional parental consent. If a parent does not give
consent within 20 calendar days after the district provided the infor-
mation, the parent’s consent is considered denied.

The time required for a district to provide information and seek con-
sent may not be counted toward the time frame for completion of
an evaluation. [See Time Frame for Completion of Written Report,
above]

Education Code 29.0041

Eligibility and A student is eligible to participate in a district’s special education
Reevaluations program if:

1. The student is between the ages of 3 and 21, inclusive;

2. The student has one or more of the disabilities listed in fed-
eral regulations, state law, or both; and

3. The student’s disability(ies) prevents the student from being
adequately or safely educated in the public schools without
the provision of special services.

20 U.S.C. 1401(3); Education Code 29.003(b); 19 TAC 89.1035;
-1040

Disability Definitions  To be eligible to receive special education services, a student must
be a “child with a disability,” as defined in 34 C.F.R. 300.8(a), sub-
ject to the provisions of 34 C.F.R. 300.8(c), Education Code
29.003, and 19 Administrative Code 89.1040. The provisions in 19
Administrative Code 89.1040 specify criteria to be used in deter-
mining whether a student's condition meets one or more of the def-
initions in federal requlations or in state law. 19 TAC 89.1040

Visual and Auditory A student with a visual or auditory impairment shall be eligible to
Impairments participate in a district’s special education program from birth.
19 TAC 89.1035(b); Education Code 30.002(e), .081

Determination of Upon completion of the administration of assessments and other

Initial Eligibility evaluation measures, a team of qualified professionals and the
parent shall make the determination of whether the child has a dis-
ability and of the educational needs of the child.

A district shall provide a copy of the evaluation report and the doc-
umentation of determination of eligibility at no cost to the parent.

20 U.S.C. 1414(b)(4); 34 C.F.R. 300.306(a)

The admission, review, and dismissal (ARD) committee must make
its decisions regarding a student's initial eligibility determination
and, if appropriate, individualized education program (IEP) and
placement within 30 calendar days from the date of the completion

DATE ISSUED: 5/7/201525/2021 5 of 8
UPDATE 102117
EHBAA(LEGAL)-PRM

© 2021 Texas Association of School Boards, Inc. All rights reserved. Permission granted to TASB Policy Service subscribers to reproduce for internal use only.




SPECIAL EDUCATION EHBAA
IDENTIFICATION, EVALUATION, AND ELIGIBILITY (LEGAL)

of the written full individual and initial evaluation report. If the 30th
day falls during the summer and school is not in session, the stu-
dent's ARD committee has until the first day of classes in the fall to
finalize decisions concerning the student's initial eligibility determi-
nation, IEP, and placement, unless the full individual and initial
evaluation indicates that the student will need extended school
year (ESY) services during that summer.

When a report is provided to a parent not later than June 30 as de-
scribed at Time Frame for Completion of Written Report, above, the
ARD committee must meet not later than the 15th school day of
the following school year to consider the evaluation. If, however, an
evaluation indicates that a student will need ESY services, the ARD
committee must meet as expeditiously as possible.

19 TAC 89.1011(d), (e)

Consent for A district must obtain informed consent from the parent for the ini-

Services tial provision of special education and related services. If the par-
Initial Provision of €Nt of a child fails to respond to a request for, or refuses to consent
Services to, the initial provision of services, the district:

1. May not use the procedures in 34 C.F.R. part 300 subpart E
(including the mediation and due process procedures) in or-
der to obtain agreement or a ruling that the services may be
provided to the child;

2. Will not be considered to be in violation of the requirement to
make FAPE available to the child for the failure to provide the
services for which the district requests consent; and

3. Is not required to convene an ARD meeting or develop an IEP
for the child for the services.

Revoking If, at any time after the provision of initial services, the parent of a
Consent child revokes consent in writing for the continued provision of ser-
vices, the district:

1. May not continue to provide services to the child, but must
provide prior written notice before ceasing services;

2. May not use the procedures in 34 C.F.R. part 300 subpart E in
order to obtain agreement or a ruling that the services may be
provided to the child;

3. Will not be considered to be in violation of the requirement to
make FAPE available to the child because of the failure to
provide the child with further services; and
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Reevaluations

Evaluation for
Change in Eligibility

4. Is not required to convene an ARD meeting or develop an IEP
for further provision of services.

34 C.F.R. 300.300(b)

A district shall ensure that each child with a disability is reevaluated
if the district determines that the educational or related services
needs of the child, including improved academic achievement and
functional performance, warrant a reevaluation, or if the child’s par-
ent or teacher requests a reevaluation.

Reevaluation shall occur:

1. No more than once a year, unless the parent and the district
agree otherwise; and

2. At least once every three years, unless the parent and district
agree that a reevaluation is unnecessary.

A district shall obtain informed parental consent before conducting
a reevaluation, except that informed parental consent is not
needed if the district can demonstrate that it has taken reasonable
measures to obtain consent and the child’s parent has failed to re-
spond.

20 U.S.C. 1414(a)(2), (c)(3); 34 C.F.R. 300.303

A district shalimust evaluate a child with a disability before deter-
mining that the child is no longer a child with a disability. However,
an evaluation is not required before the termination of eligibility due
to graduation from secondary school with a regular diploma or due
to exceeding the age eligibility for FAPE under state law;. If a
child’s eligibility terminates under the aforementioned circum-
stances, a district must provide a summary of academic achieve-
ment and functional performance-mustbeprovided, which shall in-
clude recommendations on how to assist the child in these
cireumstanees.meeting the child’s postsecondary goals. 34 C.ER.

300.305(e); 20 U.S.C. 1414(c)(5):-34-C.FR-300.305(e), 19 TAC
89.1070(h)

All students graduating under 19 Administrative Code 89.170 [see
EIF] must be provided with a summary of academic achievement
and functional performance as described above. This summary
must consider, as appropriate, the views of the parent and student
and written recommendations from adult service agencies on how
to assist the student in meeting postsecondary goals. An evalua-
tion as required by 34 C.F.R. 300.305(e)(1), must be included as
part of the summary for a student graduating under 19 Administra-
tive Code 89.1070(b)(3)(A), (B), or (C) or ((4)(A), (B), or (C).19
TAC 89.1070(q)
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Independent
Evaluation

At Public
Expense

At Private
Expense

Prescription
Medication

The parents have a right to obtain an independent educational
evaluation of their child. If a parent requests an independent evalu-
ation, a district shall provide the parents with information regarding
where one can be obtained and the district’s criteria for independ-
ent evaluations.

The results of a parent-initiated independent educational evalua-
tion, whether at public or private expense, must be considered by
the district if it meets the district’s criteria, in any decision made
with respect to providing FAPE to the child.

If a parent requests an independent evaluation at public expense,
the district shall, without unnecessary delay, either:

1. File a due process complaint to request a hearing to show
that its evaluation is appropriate; or

2. Ensure that an independent evaluation is provided at public
expense, unless the district demonstrates that the evaluation
obtained by the parent did not meet district criteria.

If a district initiates a hearing, and the final decision is that the dis-
trict’'s evaluation is appropriate, the parent still has a right to an in-
dependent evaluation, but not at public expense.

34 C.F.R. 300.502

An employee of a district is prohibited from requiring a child to ob-
tain a prescription for a substance covered under the federal Con-
trolled Substances Act (21 U.S.C. 801 et seq.) as a condition of at-
tending school, receiving an evaluation for special education, or
receiving special education and related services.

An employee is not prohibited from consulting or sharing class-
room-based observations with parents regarding a student’s aca-
demic and functional performance, behavior in the classroom or
school, or the need for evaluation for special education or related
services.

20 U.S.C. 1412(a)(25)
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Admission, Review, AEach district shalimust establish an admission, review, and

and Dismissal dismissal (ARD) committee for each eligible student with a
Committee disability and for each student for whom a full individual and initial

evaluation is conducted. The ARD committee shall-beis the
individualized education program (IEP) team defined atin federal
law and regulations, including 34 C.F.R. 300.321.

Responsibilities-of The responsibilities of the ARD committee and include:The district
ARD Committee is responsible for all of the functions for which the IEP team is re-

sponsible under federal law and requlations and for which the ARD
committee is responsible under state law, including the responsibil-
ities listed at 19 Administrative Code 89.1050.

+ E"alu.alt'e'l' |ee'.,aluat||enlanelleleten'nnn;atleneI Shigibility

o st 4. disabilities including.discinl

19 TAC 89.1050(a); 34 C.FR. 300.116(a), .321(a)

Committee A district shall ensure that each ARD committee meeting includes
Members all of the following:

1. The parents of a student with a disability;
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2. At least one regular education teacher of the student (if the
student is, or may be, participating in the regular education
environment);

3. At least one special education teacher or, if appropriate, at
least one special education provider of the student;

4. Arepresentative of the district who:

a. Is qualified to provide or supervise the provision of spe-
cially designed instruction to meet the unique needs of
students with disabilities;

b. Is knowledgeable about the general education curricu-
lum; and

c. Is knowledgeable about the availability of resources of
the district;

5.  Other individuals who have knowledge or special expertise re-
garding the student at the discretion of the district or the par-
ent;

6. Anindividual who can interpret the instructional implications
of evaluation results, who may be a member of the ARD com-
mittee described in items 2-5;

7. The student, if appropriate;

8. For a student with an auditory impairment, including deaf-
blindness, a teacher who is certified in the education of stu-
dents with auditory impairments;

9. For a student with a visual impairment, including deaf-blind-
ness, a teacher who is certified in the education of students
with visual impairments;

10. For a student with limited English proficiency, a member of
the language-proficiency assessment committee (LPAC), who
may also be a member as described at items 2 or 3;

11. Avrepresentative of any participating agency likely to be re-
sponsible for providing transition services for a student, as ap-
propriate, and with the consent of the student’s parents or a
student who has reached the age of majority; and

12. When considering initial or continued placement of a student
in a career and technical education program, a representative
from career and technical education, preferably the teacher.

20 U.S.C. 1414(d)(1)(B); 34 C.FR. 300.321; 19 TAC 75.1023(d)(1),
89.1050(c)
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A district member of the ARD committee shall not be required to at-
tend an IEP meeting, in whole or in part, if the parent and the dis-
trict agree in writing that the attendance is not necessary because
the member’s area of the curriculum or related services is not be-
ing modified or discussed during the meeting.

A district member of the ARD committee may be excused from
attending an IEP meeting, in whole or in part, when the meeting
involves a modification to or discussion of the member’s area of
curriculum or related services if the parent, in writing, and the
district consent to the excusal and the member submits, in writing,
to the parent and the ARD committee, input into the development
of the IEP before the meeting.

20 U.S.C. 1414(d)(1)(C); 34 C.F.R. 300.321(e)

Regular If an ARD committee is required to include a regular education

Education teacher, the regular education teacher must, to the extent practica-

Teacher ble, be a teacher who is responsible for implementing a portion of
the child’s IEP. Education Code 29.005(a)

Parent A district shall take steps to ensure that one or both parents of a

Involvement student with a disability are present at each ARD committee meet-

ing or are afforded an opportunity to participate, including:

1. Notifying the parents of the meeting early enough to ensure
that they will have an opportunity to attend (the notice shall in-
clude the purpose, time, and location of the meeting, who will
be in attendance, that persons with knowledge or special ex-
pertise may be invited by either the parent or the district, and
that the Part C service coordinator or other representatives of
the Part C system may be invited to the initial meeting for a
child previously served under a Part C early childhood inter-
vention program); and

2. Scheduling the meeting at a mutually agreed on time and
place.

If the purpose of the meeting is to consider transition services, the
notice must also indicate this purpose, indicate that the district will
invite the student, and identify any other agency that will be invited
to send a representative.

34 C.FR. 300.322(a)—(b); 19 TAC 89.1050(d)

Alternative If neither parent can attend an ARD meeting, the district must allow
Means of other methods of participation, such as through telephone calls or
Meeting video conferencing. 20 U.S.C. 1414(f); 34 C.ER. 300.322(c); 19
Participation TAC 89.1050(d)
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An ARD meeting may be conducted without a parent in attendance
if a district is unable to convince the parents that they should at-
tend, but the district shall have a record of its attempts to arrange a
mutually agreed on time and place, such as detailed records of tel-
ephone calls, correspondence, or visits made or attempted and the
results of any of those actions. 34 C.F.R. 300.322(d)

Meetings A district shall initiate and conduct ARD committee meetings for the
purpose of developing, reviewing, and revising the IEP of a child
with a disability. The committee shall review each child’'s IEP peri-
odically, and, if appropriate, revise the IEP. A meeting must be held
for this purpose at least once a year. The ARD committee must
also determine the child’s placement once a year.

A “meeting” does not include informal or unscheduled conversa-
tions involving district personnel and conversations on issues such
as teaching methodology, lesson plans, or coordination of service
provisions if those issues are not addressed in the child’'s IEP. A
“meeting” also does not include preparatory activities that district
personnel engage in to develop a proposal or response to a parent
proposal that will be discussed at a later meeting.

20 U.S.C. 1414(d)(4): 34 C.F.R. 300.116(b)(1), .324(b), (c)(1),
.501(b)(3)

Meeting at Upon receipt of a written request for an ARD committee meeting

Parent’'s Request  from a parent, the school district must schedule and convene a
meeting in accordance with the procedures in 19 Administrative
Code 89.1050(d) or within five school days, provide the parent with
written notice explaining why the district refuses to convene a
meeting. 19 TAC 89.1050(e)

Written Notice If a parent is unable to speak English, a district must provide the
parent with a written notice regarding the ARD committee meeting
required under 19 Administrative Code 89.1050(d) (notice for pur-
poses of scheduling) or (e)(2) (notice explaining why the district re-
fuses to convene a meeting) in the parent's native language, un-
less it is clearly not feasible to do so. If the parent’s native
language is not a written language, the school district must take
steps to ensure that the notice is translated orally or by other
means to the parent in his or her native language or other mode of
communication so that the parent understands the content of the
notice. 19 TAC 89.1050(f)

Transfer Students When a student transfers to a new district within the state in the
In-State Transfers same school year and the parents verify that the student was re-
ceiving special education services in the previous district or the
previous district verifies in writing or by telephone that the student
was receiving special education services, the new school district
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must meet the requirements of 34 C.F.R. 300.323(e) regarding the
provision of special education services. The time line for complet-
ing the requirements outlined in 34 C.F.R. 300.323(e)(1) or (2) is
30 school days from the date the student is verified as being a stu-
dent eligible for special education services.

Transfers from When a student transfers from a district in another state in the

Another State same school year and the parents verify that the student was re-
ceiving special education services in the previous district or the
previous district verifies in writing or by telephone that the student
was receiving special education services, the new district must
meet the requirements of 34 C.F.R. 300.323(f) regarding the provi-
sion of special education services. If the new district determines
that an evaluation is necessary, the evaluation is considered a full
individual and initial evaluation and must be completed within the
time lines established by 19 Administrative Code 89.1011(c) and
(e). The time line for completing the requirements in 34 C.F.R.
300.323(f)(2), if appropriate, is 30 calendar days from the date of
the completion of the evaluation report. If the school district deter-
mines that an evaluation is not necessary, the time line for complet-
ing the requirements outlined in 34 C.F.R. 300.323(f)(2) is 30
school days from the date the student is verified as being a student
eligible for special education services.

19 TAC 89.1050())

Transfer of Records  The district in which the child enrolls shall take reasonable steps to
promptly obtain the child’s records, including the IEP and support-
ing documents and any other records relating to the provision of
special education or related services to the child, from the previous
district.

The previous district shall take reasonable steps to promptly re-
spond to the request from the new district and must furnish the
new school district with a copy of the student's records, including
the student's special education records, not later than the tenth
working day after the date a request for the information is received
by the previous school district.

20 U.S.C. 1414(d)(2)(C)(ii); 34 C.F.R. 300.323(g); 19 TAC
89.10500(j)(3)

Students Who Are When a student who is homeless or in substitute care transfers into
Homeless or in a district after being referred by a previous district for a special ed-
Substitute Care ucation evaluation, the receiving district must accept the referral

and ensure that any written report of a full individual and initial
evaluation must be completed in accordance with the timelines es-
tablished in 19 Administrative Code 89.1011 (relating to Full Indi-
vidual and Initial Evaluation).
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When a student who is already eligible for special education and is
homeless or in substitute care transfers into a district during the
school year, the receiving district must ensure that it meets the stu-
dent transfer requirements of 19 Administrative Code 89.1050())
(relating to the Admission, Review, and Dismissal Committee).

19 TAC 89.1615

Military Dependents A district shall initially provide comparable services to a military stu-
dent with disabilities based on his or her current IEP. This does not
preclude the district from performing subsequent evaluations to en-
sure appropriate placement of the student. Education Code
162.002 art. V, C [See FDD]

Individualized A district shall develop, review, and revise an IEP for each child
Education Program with a disability. 20 U.S.C. 1412(a)(4); 34 C.F.R. 300.320(a)

At the beginning of each school year, a district shall have in effect,
for each child with a disability in its jurisdiction, an IEP. 20 U.S.C.
1414(d)(2)(A); 34 C.F.R. 300.323(a)

The term “individualized education program” means a written state-
ment for each student with a disability that documents the deci-
sions of the ARD committee with respect to issues discussed at
each committee meeting and includes:

1. Astatement of the student’s present levels of academic
achievement and functional performance;

2. Astatement of measurable annual goals, including academic
and functional goals;

3. Adescription of how the student’s progress toward the annual
goals will be measured and when periodic reports on the pro-
gress of the student will be provided,;

4. A statement of the specific special education and related ser-
vices and supplementary aids and services, based on peer-
reviewed research to the extent practicable, to be provided to
the student;

5. Astatement of the program modifications or supports for
school personnel that will be provided for the student;

6. An explanation of the extent, if any, to which the student will
not participate with nondisabled students in the regular class
and in extracurricular and nonacademic activities;

7. The projected dates for initiation of services and modifications
and the anticipated frequency, location, and duration of these
services and modifications;
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10.

11.

12.

13.

14.
15.

16.

A statement of any individual appropriate and allowable ac-
commodations that are necessary to measure the academic
achievement and functional performance of the student on
state or district-wide assessments;

If the ARD committee determines that the student must take
an alternative assessment instead of a particular regular state
or district-wide assessment, a statement of why the student
cannot participate in the regular assessment and why the par-
ticular assessment selected is appropriate for the student;

If the ARD committee determines that a student is in need of
extended school year (ESY) services, identification of the
goals and objectives that will be addressed during ESY ser-
vices;

Beginning not later than when a student reaches 14 years of
age and updated annually thereafter, the ARD committee’s
consideration and decisions regarding the transition issues
under 19 Administrative Code 89.1055(jh) [see EHBAD];

Beginning not later than the first IEP to be in effect when the
student is 16, or younger if determined appropriate by the
ARD committee, and updated annually thereafter, a statement
of appropriate measurable postsecondary goals and transition
services needed to assist the student in reaching those goals
[see EHBAD];

Beginning not later than one year before the student reaches

the age of 17, a statement that the student has been informed
of the rights that will transfer to the student upon reaching the
age of majority;

The date of the meeting;

The name, position, and signature of each member participat-
ing in the meeting; and

An indication of whether the child’s parents, the adult student,
if applicable, and the administrator agreed or disagreed with
the decisions of the ARD committee.

20 U.S.C. 1414(d); 34 C.F.R. 300.320; Education Code
29.005(b-1), .011; 19 TAC 89.1055

The written statement of a student’s IEP may be required to include
only information included in the model form developed by TEA un-
der Education Code 29.0051(a) and posted on the TEA website. A
district may use the model form to comply with the requirements for
an IEP under 20 U.S.C. 1414(d). Education Code 29.005(f), .0051
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Behavioral
Intervention Plan

Translation of IEP
into Native
Language

The ARD committee may determine that a behavior improvement
plan or a behavioral intervention plan (BIP) is appropriate for a stu-
dent for whom the committee has developed an IEP. If the commit-
tee makes that determination, the BIP shall be included as part of
the student's IEP and provided to each teacher with responsibility
for educating the student. Education Code 29.005(g); 19 TAC
89.1055(g)

If the parent is unable to speak English and Spanish is the parent’s
native language, a district shall provide a written or audiotaped
copy of the student’s IEP translated into Spanish. If the parent’s
native language is other than Spanish or English, a district shall
make a good faith effort to provide a written or audiotaped copy of
the student’s IEP translated into the parent’s native language.
Education Code 29.005(d)

A written copy of the student's IEP translated into Spanish or the
parent’s native language means that all of the text in the student’s
IEP in English is accurately translated into the target language in
written form. The IEP translated into the target language must be a
comparable rendition of the IEP in English and not a partial transla-
tion or summary of the IEP in English.

An audio recording of the student’s IEP translated into Spanish or
the parent’s native language means that all of the content in the
student’s IEP in English is orally translated into the target language
and recorded with an audio device. A district is not prohibited from
providing the parent with an audio recording of an ARD committee
meeting at which the parent was assisted by an interpreter as long
as the audio recording provided to the parent contains an oral
translation into the target language of all of the content in the stu-
dent’s IEP in English.

If a parent’s native language is not a written language, the district
must take steps to ensure that the student’s IEP is translated orally
or by other means to the parent in his or her native language or
other mode of communication.

Under 34 C.F.R. 300.322(f), a district must give a parent a written
copy of the student’s IEP at no cost to the parent. A school district
meets this requirement by providing a parent with a written copy of
the student’s IEP in English or by providing a parent with a written
translation of the student’s IEP in the parent’s native language as
provided above.

19 TAC 89.1050(i)
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SPECIAL EDUCATION

EHBAB

ARD COMMITTEE AND INDIVIDUALIZED EDUCATION PROGRAM (LEGAL)
Autism/Pervasive For students with autism/pervasive developmental disorders, the
Developmental following strategies shall be considered by the ARD committee,
Disorder based on peer-reviewed, research-based educational

programming practices to the extent practicable and, when
needed, addressed in the IEP:

1.
2.

10.
11.

Extended educational programming;

Daily schedules reflecting minimal unstructured time and ac-
tive engagement in learning activities;

In-home training and community-based training or viable al-
ternatives that assist the student with the acquisition of so-
cial/behavioral skills;

Positive behavior support strategies based on relevant infor-
mation;

Beginning at any age, futures planning for integrated living,
work, community, and educational environments that consid-
ers skills necessary to function in current and postsecondary
environments;

Parent/family training and support, provided by qualified per-
sonnel with experience in Autism Spectrum Disorders (ASD);

Suitable staff-to-student ratio appropriate to identified activi-
ties and as needed to achieve social/behavioral progress
based on the student’s developmental and learning level (ac-
quisition, fluency, maintenance, generalization) that encour-
ages work towards individual independence;

Communication interventions, including language forms and
functions that enhance effective communication across set-
tings;

Social skills supports and strategies based on social skills as-
sessment/curriculum and provided across settings;

Professional educator/staff support; and

Teaching strategies based on peer-reviewed, research-based
practices for students with ASD.

If the ARD committee determines that services are not needed in
one or more of the areas in 1-11 above, the IEP shall include a
statement reflecting that decision and the basis upon which the
determination was made.

19 TAC 89.1055(e)—(f)
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SPECIAL EDUCATION EHBAB

ARD COMMITTEE AND INDIVIDUALIZED EDUCATION PROGRAM (LEGAL)
Visual If a district provides special education services to students with vis-
Impairment ual impairments, it shall have written procedures as required in Ed-

ucation Code 30.002(c)(10) (staff access to resources). 19 TAC
89.1075(b)
Collaborative All members of the ARD committee shall have the opportunity to
Process participate in a collaborative manner in developing the IEP.

Decisions of the ARD committee concerning the required elements
of the IEP shall be made by mutual agreement, if possible. The
ARD committee may agree to an annual IEP or an IEP of shorter
duration.

Ten-Day Recess ~ When mutual agreement about all required elements of the IEP is
not achieved, the parent who disagrees must be offered a single
opportunity to recess and reconvene the ARD committee meeting.
The period of time for reconvening the ARD committee meeting
must not exceed ten school days, unless the parties mutually
agree otherwise. The ARD committee must schedule the recon-
vened meeting at a mutually agreed upon time and place. The op-
portunity to recess and reconvene is not required when:

1. The student’s presence on campus represents a danger of
physical harm to the student or others;

2. The student has committed an expellable offense; or

3. The student has committed an offense that may lead to place-
ment in a disciplinary alternative education program. [See
FOF]

These requirements do not prohibit the ARD committee from re-
cessing an ARD committee meeting for reasons other than the fail-
ure to reach mutual agreement about all required elements of an
IEP.

During the recess, the ARD committee members must consider al-
ternatives, gather additional data, prepare further documentation,
and/or obtain additional resource persons who may assist in ena-
bling the ARD committee to reach mutual agreement.

Failure to Reach If a recess is implemented and the ARD committee still cannot

Agreement reach mutual agreement, a district shall implement the IEP it has
determined to be appropriate for the student. Each member of the
ARD committee who disagrees with the IEP developed by the ARD
committee is entitled to include a statement of disagreement in the
IEP.

If the IEP is not developed by agreement, the written statement of
the program must include the basis of the disagreement. Each
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SPECIAL EDUCATION EHBAB
ARD COMMITTEE AND INDIVIDUALIZED EDUCATION PROGRAM (LEGAL)

member of the ARD committee who disagrees with the IEP devel-
oped by the committee is entitled to include a statement of disa-
greement in the written statement of the program.

Education Code 29.005(c); 19 TAC 89.1050(g)

Modification of Changes to the IEP may be made either by the entire ARD commit-
Existing IEP tee or by amending the IEP by agreement, rather than redrafting
the entire IEP.

After the annual IEP meeting for a school year, the parent and dis-
trict may agree not to convene an IEP meeting for the purposes of
making changes to the IEP and instead may develop a written doc-
ument to amend or modify the child’s current IEP.

Upon request, a parent shall be provided with a revised copy of the
IEP with amendments incorporated.

To the extent possible, a district shall encourage the consolidation
of reevaluation meetings for the child and other ARD meetings for
the child.

20 U.S.C. 1414(d)(3)(D)~(F); 34 C.F.R. 300.324(a)(4)—(6)

Teacher Access to Each district must ensure that each teacher who provides instruc-

IEP tion to a student with a disability has access to relevant sections of
the student’s current IEP, is informed of the teacher’s specific re-
sponsibilities related to implementation of the IEP, and has an op-
portunity to request assistance regarding implementation of the
student’s IEP. 19 TAC 89.1075(c)

Teacher Request to Each district shall develop a process to be used by a teacher who
Review IEP instructs a student with a disability in a regular classroom setting:

1. Torequest a review of the student’s IEP;
2. To provide input in the development of the student’s IEP;

3. That provides for a timely district response to the teacher’s re-
guest; and

4.  That provides for notification to the student’s parent or legal
guardian of that response.

Education Code 29.001(11); 19 TAC 89.1075(d)
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SPECIAL EDUCATION EHBAC

STUDENTS IN NONDISTRICT PLACEMENT (LEGAL)

Private School— If a district places a child with a disability in a private school or fa-

District Placed cility, or refers the child to a private school or facility, as a means of
Student Receives carrying out the requirements of the special education laws, the
IEP district shall ensure that the child is provided special education and

related services, in accordance with an individualized education
program (IEP), at no cost to the parents. 20 U.S.C.

1412(a)(10)(B)(i)
Private School— When a parentally placed child with a disability is referred to a dis-
Parent Placed trict, the district shall convene an admission, review, and dismissal

(ARD) committee to determine whether the district can offer the
child a free appropriate public education (FAPE). If the district de-
termines that it can offer FAPE, it is not responsible for providing
educational services to the child, except that the district must de-
velop and implement an individualized services plan (ISP). 19 TAC

89.1096(b)

Offer of FAPE If a district made FAPE available to a child with a disability and the
Rejected parents elected to place the child in a private school or facility, the
Student Receives  district is not required to pay for the cost of education, including

ISP special education and related services. However, the district must

develop and implement an ISP. 20 U.S.C. 1412(a)(10)(C)(i);
34 C.F.R. 300.148(a)

FAPE Offered but If the parents of a child with a disability, who previously received
Not Provided special education and related services under the authority of a dis-
Reimbursement trict, enroll the child in a private school without the consent or refer-

ral by the district, a court or a hearing officer may require the dis-
trict to reimburse the parents for the cost of that enroliment if the
court or hearing officer finds that the district had not made FAPE
available to the child in a timely manner before the enrollment. This
right of reimbursement is subject to the notice and other require-
ments set forth at 34 C.F.R. 300.148(d). 20 U.S.C.
1412(a)(10)(C)(ii); 34 C.F.R. 300.148(c)

Home School A home school student is considered a private school student, for

Students purposes of a district’s obligations under IDEA, if the home school
provides elementary or secondary education that incorporates an
adopted curriculum designed to meet basic educational goals, in-
cluding scope and sequence of courses, and formal review and
documentation of student progress. 19 TAC 89.1096(a)(2)

Individualized Each parentally placed private school child with a disability who

Services Plan (ISP) has been designated to receive services shall have an ISP that de-
scribes the specific special education and related services that a
district will provide the child.

Parentally placed private school children with disabilities may re-
ceive a different amount of services than children with disabilities in
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SPECIAL EDUCATION EHBAC
STUDENTS IN NONDISTRICT PLACEMENT (LEGAL)

public schools. No parentally placed private school child has an in-
dividual right to receive some or all of the special education and re-
lated services that the child would receive if enrolled in a public
school.

Decisions about the services that will be provided must be made in
accordance with 34 C.F.R. 300.134(c) (consultation process) and
300.137(c) (attendance of private school representatives at ser-
vices plan committee meetings). A district must make the final deci-
sions with respect to the services to be provided.

34 C.F.R. 300.137, .138

Dual Enrollment Parents shall have the right to “dual enroll” an eligible student age
three or four in both the public school and a private school begin-
ning on the student’s third birthday and continuing until the end of
the school year in which the student turns five, or until the student
is eligible to attend a district’s kindergarten program, whichever
comes first, subject to the following:

1. The student's ARD committee shall develop an IEP designed
to provide the student with FAPE in the least restrictive envi-
ronment (LRE).

2. From the IEP, the parent and the district shall determine
which special education and/or related services will be pro-
vided to the student and the location where those services will
be provided, based on the requirements concerning place-
ment in the LRE and the policies and procedures of the dis-
trict.

3. The district shall be responsible for employing and supervis-
ing the personnel providing the service, providing the needed
instructional materials, and maintaining pupil accounting rec-
ords. Materials and services provided shall be consistent with
those provided for students enrolled only in the public school
and shall remain the property of the district.

19 TAC 89.1096(c)

Responsible District  The district where a student resides is responsible for providing
special education and related services to a student whose parents
choose dual enrollment.

If the parents decline dual enroliment, but request an ISP, the dis-
trict where the private school is located is responsible for develop-
ment of the ISP for a student designated to receive services.

19 TAC 89.1096(c), (d)
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Transportation If a student has been placed by his or her parents in a private
school or facility, a district shall provide special transportation with
federal funds only when the ARD committee determines that the
condition of the student warrants the service in order for the stu-
dent to receive the special education and related services (if any)
set forth in the IEP. 19 TAC 89.1096(¢e)

District Charter A district shall serve children with disabilities attending district char-

Schools ter schools in the same manner as it serves children with disabili-
ties in its other schools and shall provide federal special education
funds to those schools in the same manner as it provides those
funds to its other schools. 20 U.S.C. 1413(a)(5); 34 C.F.R.
300.209(b)

Residential Facilities  If a residential facility that is licensed by appropriate state agencies
Identification of is located within the district’s boundaries, the district must provide
Students special education and related services to eligible students residing

in the facility.

If, after contacting the facility to offer services to eligible students
with disabilities, a district determines that educational services are
provided through a charter school, approved non-public school, or
a facility operated private school, the district is not required to pro-
vide services. However, a district shall annually contact the facility
to offer services to eligible students with disabilities.

19 TAC 89.1001(c)

District Placements A district may contract with a public or private facility, institution, or
agency inside or outside of Texas for residential placement for a
student with a disability when the ARD committee determines that
a residential placement is necessary for the student to receive
FAPE. Contracts for residential placement must be approved by
the commissioner. Education Code 29.008(a); 19 TAC 89.61(a}),
1092

If placement in a public or private residential program is necessary
to provide special education and related services, the program, in-
cluding non-medical care and room and board, must be at no cost
to the parents. 34 C.F.R. 300.104

If a district contracts for education services, rather than providing
the services itself, it shall oversee the implementation of the stu-
dent’s IEP and shall annually reevaluate the appropriateness of the
arrangement. Education Code 29.008(d)

Further, a district shall have the responsibilities set forth at 19 Ad-
ministrative Code 89.61 and 89.1092(a)(4) regarding students in
residential placements. A district must contract with residential
placements in accordance with 19 Administrative Code 89.1092.
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Notification Within 30 calendar days from an ARD committee's decision to
place a student in a residential education program, a district must
electronically submit to TEA notice of and information regarding the
placement in accordance with submission procedures specified by
TEA.

19 TAC 89.1092(b)

Out-of-State If a district contracts for an out-of-state residential placement, it

Placements shall do so in accordance with the rules for in-state residential
placement, except that the facility shall be approved by the appro-
priate agency in the state in which the facility is located rather than
by the Texas commissioner of education. 19 TAC 89.61(c)(3)

School for the Blind A district shall share the cost of education (excluding the summer
and Visually program) for each of its students enrolled in the Texas School for

Impaired and School  the Blind and Visually Impaired or Texas School for the Deaf.

for the Deaf S ) )
Before considering the student’s educational placement for special

education services, a district shall provide each parent of a student
with visual or auditory impairments the following written information
regarding the Texas School for the Deaf or Texas School for the
Blind and Visually Impaired:

1. The availability of programs offered.
2. The eligibility and admissions requirements.

3. The student’s rights to admission and to appeal admission de-
cisions.

Education Code 30.003(a), .004(a); 19 TAC 89.62

A district may request services through the Texas School for the
Blind and Visually Impaired or the Texas School for the Deaf in ac-
cordance with 19 Administrative Code 89.1085. 19 TAC 89.1085

Adult Prisons If a child with a disability is convicted as an adult under state law
and incarcerated in an adult prison, the child’'s ARD committee may
modify the child’s IEP or placement, notwithstanding the LRE re-
quirements, if the state has demonstrated a bona fide security or
compelling penological interest that cannot otherwise be accom-
modated.

The following requirements do not apply to children with disabilities
who are convicted as adults under state law and incarcerated in
adult prisons:

1. Federal requirements pertaining to participation of students
with disabilities in general assessments;
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2. Requirements concerning transition planning and transition
services, if the children’s eligibility will end, because of their
age, before they will be released from prison.

20 U.S.C. 1414(d)(7)
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SPECIAL EDUCATION EHBAD

TRANSITION SERVICES (LEGAL)
Transition Services “Transition services” means a coordinated set of activities for a
Defined child with a disability that:

1. Is designed to be within a results-oriented process, that is fo-
cused on improving the academic and functional achievement
of the child to facilitate the child’s movement from school to
post-school activities, including postsecondary education, vo-
cational education, integrated employment (including sup-
ported employment), continuing and adult education, adult
services, independent living, or community participation.

2. Is based on the individual child’s needs, taking into account
the child’s strengths, preferences, and interests.

3. Includes instruction, related services, community experiences,
the development of employment and other post-school adult
living objectives, and if appropriate, acquisition of daily living
skills and functional vocational evaluation.

20 U.S.C. 1401(34); 34 C.F.R. 300.43

Individual Transition  Not later than when a student reaches 14 years of age, the admis-

Planning sion, review, and dismissal (ARD) committee must consider, and if
appropriate, address the following issues in the individualized edu-
cation program (IEP):

1. Appropriate student involvement in the student's transition to
life outside the public school system;

2. If the student is younger than 18 years of age, appropriate in-
volvement in the student's transition by the student's parents
and other persons invited to participate by the student's par-
ents or the school district in which the student is enrolled;

3. Ifthe student is at least 18 years of age, involvement in the
student's transition and future by the student's parents and
other persons, if the parent or other person is invited to partic-
ipate by the student or the school district in which the student
is enrolled or has the student's consent to participate pursuant
to a supported decision-making agreement under Estates
Code, Chapter 1357;

4.  Appropriate postsecondary education options, including prep-
aration for postsecondary-level coursework;

5.  An appropriate functional vocational evaluation;

6. Appropriate employment goals and objectives;
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SPECIAL EDUCATION EHBAD
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7. Ifthe student is at least 18 years of age, the availability of
age-appropriate instructional environments, including commu-
nity settings or environments that prepare the student for
postsecondary education or training, competitive integrated
employment, or independent living, in coordination with the
student's transition goals and objectives;

8.  Appropriate independent living goals and objectives;

9. Appropriate circumstances for facilitating a referral of a stu-
dent or the student's parents to a governmental agency for
services or public benefits, including a referral to a govern-
mental agency to place the student on a waiting list for public
benefits available to the student, such as a waiver program
established under Section 1915(c), Social Security Act [42
U.S.C. Section 1396n(c)]; and

10. The use and availability of appropriate supplementary aids,
services, curricula, and other opportunities to assist the stu-
dent in developing decision-making skills; and supports and
services to foster the student's independence and self-deter-
mination, including a supported decision-making agreement
under Estates Code Chapter 1357.

In accordance with 34 C.F.R. 300.320(b), beginning not later than
the first IEP to be in effect when the student turns 16 years of age,
or younger if determined appropriate by the ARD committee, and
updated annually thereafter, the IEP must include the following:

1. Appropriate measurable postsecondary goals based upon
age-appropriate transition assessments related to training,
education, employment, and, where appropriate, independent
living skills; and

2. The transition services, including courses of study, needed to
assist the student in reaching the postsecondary goals devel-
oped under item 1.

A student's ARD committee shall annually review the issues de-
scribed above and, if necessary, update the portions of the stu-
dent's IEP that address those issues.

[See EHBAB regarding membership of ARD committee for transi-
tion services meetings]

20 U.S.C. 1414(d)(1)(A)()(VHI), 1414(d)(6); 34 C.F.R. 300.320(b);
Education Code 29.011, .0111; 19 TAC 89.1055(h)—(j}—}

Transition and TEA is required to develop a transition and employment guide for
Employment Guide students enrolled in special education programs and their parents
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to provide information on statewide services and programs that as-
sist in the transition to life outside the public school system. A
school district shall:

1. Post the transition and employment guide on the district's
website if the district maintains a website;

2. Provide written information and, if necessary, assistance to a
student or parent regarding how to access the electronic ver-
sion of the guide at:

a. The first meeting of the student's ARD committee at
which transition is discussed; and

b. The first committee meeting at which transition is dis-
cussed that occurs after the date on which the guide is
updated; and

3.  Onrequest, provide a printed copy of the guide to a student
or parent.

Education Code 29.0112(a), (e)

Graduation Graduation with a regular high school diploma under 19 Adminis-
trative Code 89.1070(b)(1), (b)(23)(D), (&1)(1), (g0)(2), (¢0)(3) or
(g0)(4)(D) terminates a student’s eligibility for special education ser-
vices. For students who receive a diploma according to 19 Admin-
istrative Code 89.1070(b)(2), (b)(3)(A), (B), or (C) or (g)(4)(A), (B),
or (C), the ARD committee shalimust determine needed educa-
tional services upon the request of the student or parent to resume
services, as long as the student meets the age requirements. 19
TAC 89.1070(a), (1) [See EHBAA]

Graduation from high school with a regular diploma constitutes a
change in placement that requires written prior notice to parents.

A district is not required to conduct an evaluation before termina-
tion of eligibility due to graduation from secondary school with a
regular high school diploma or due to exceeding the age eligibility
for a FAPE under state law.

A district shall provide the child with a summary of the child’s aca-
demic achievement and functional performance, which shall in-
clude recommendations on how to assist the child in meeting the
child’s postsecondary goals.

[See EIF]
20 U.S.C. 1414(c)(5); 34 C.F.R. 300.102(a)(3), .305(e)(2}19-FAC
89.1070(a), (k)
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SPECIAL PROGRAMS EHBC
COMPENSATORY/ACCELERATED SERVICES (LEGAL)

Compensatory On a schedule determined by the commissioner of education and
Education Allotment  in accordance with Education Code 48.104, each district shall re-
port to the agency the census block group in which each student
enrolled in the district who is educationally disadvantaged resides.
Education Code 48.104(i)

Census Block

Use At least 55 percent of the district's compensatory education funds
must be used to:

1. Fund supplemental programs and services designed to elimi-
nate any disparity in performance on assessment instruments
administered under Education Code Chapter 39, Subchapter
B or disparity in the rates of high school completion between:

a. Students who are educationally disadvantaged and stu-
dents who are not educationally disadvantaged; and

b. Students at risk of dropping out of school, as defined be-
low, and all other students; or

2.  Support a program eligible under Title | of the Elementary and
Secondary Education Act of 1965 [see AID], and its subse-
guent amendments, and by federal regulations implementing
that Act.

Education Code 48.104(k)

Dropout Prevention A district with a high dropout rate, as determined by the commis-

Strategies sioner, shall submit a plan to the commissioner describing the
manner in which the district intends to use its compensatory edu-
cation allotment for developing and implementing research-based
strategies for dropout prevention.

A district shall submit the plan not later than December 1 of each

school year preceding the school year in which the district will re-
ceive the compensatory education allotment to which the plan ap-
plies.

A district may not spend or obligate more than 25 percent of the
district's compensatory education allotment unless the commis-
sioner approves the plan.

A district’s plan shall:

1. Design a dropout recovery plan that includes career and tech-
nology education courses or technology applications courses
that lead to industry or career certification;

2. Integrate into the dropout recovery plan research-based strat-
egies to assist students in becoming able academically to pur-
sue postsecondary education, including:
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a. High-quality, college readiness instruction with strong ac-
ademic and social supports;

b. Secondary to postsecondary bridging that builds college
readiness skills, provides a plan for college completion,
and ensures transition counseling; and

c. Information concerning appropriate supports available in
the first year of postsecondary enrollment to ensure
postsecondary persistence and success, to the extent
funds are available for the purpose; and

3. Plan to offer advanced academic and transition opportunities,
including dual credit courses and college preparatory courses,
such as advanced placement courses.

A district may enter into a partnership with a public junior college in
accordance with Education Code 29.402 [see GNC] in order to ful-
fill a plan.

Any program designed to fulfill a plan must comply with the re-
quirements of Education Code 29.081(e) and (f).

Education Code 29.918

Educationally To be considered educationally disadvantaged in order to be

Disadvantaged counted to generate the compensatory education allotment pursu-

Students ant to Education Code 48.104, a student must meet the income re-
Student Eligibility quirements for eligibility under the National School Lunch Program

(NSLP), authorized by 42 U.S.C. 1751, et seq.

Districts may use the following approved methods for the purpose
of receiving the compensatory education allotment pursuant to Ed-
ucation Code 48.104:

1. Parent certification, where the parent or guardian asserts
meeting the income requirements for eligibility;

2. Direct certification, where the process by which eligible chil-
dren are certified for free meals without the need for a house-
hold application based on household participation in one or
more federal assistance programs; or

3. Direct verification, where public records are used to verify a
student's eligibility for free or reduced-price meals when verifi-
cation of student eligibility is required.

19 TAC 61.1027(a)

Virtual School Districts must request prior approval from the commissioner to
Network claim students receiving a full-time virtual education through the
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state virtual school network in their counts of educationally disad-
vantaged students. The request must include a plan detailing the
enhanced services to be delivered to full-time state virtual school
network students and submitted in a manner and with a deadline
specified by the commissioner. 19 TAC 61.1027(b)(3)(B)

Definition of At-Risk “Student at risk of dropping out of school” includes each student
Student who is under 26 years of age and who:
1. Was not advanced from one grade level to the next for one or

10.

more school years, unless the student did not advance from
prekindergarten or kindergarten to the next grade level only
as a result of the request of the student’s parent;

If the student is in grades 7-12, did not maintain an average
equivalent to 70 on a scale of 100 in two or more subjects in
the foundation curriculum during a semester in the preceding
or current school year, or is not maintaining such an average
in two or more subjects in the foundation curriculum in the
current semester;

Did not perform satisfactorily on a state assessment instru-
ment and who has not in the previous or current school year
subsequently performed on that instrument or another appro-
priate instrument at a level equal to at least 110 percent of the
level of satisfactory performance on that instrument;

If the student is in prekindergarten, kindergarten, or grades

1-3, did not perform satisfactorily on a readiness test or as-
sessment instrument administered during the current school
year;

Is pregnant or is a parent;

Has been placed in a DAEP in accordance with Education
Code 37.006 during the preceding or current school year;

Has been expelled in accordance with Education Code
37.007 during the preceding or current school year;

Is currently on parole, probation, deferred prosecution, or
other conditional release;

Was previously reported through the Public Education Infor-
mation Management System (PEIMS) to have dropped out of
school;

Is a student of limited English proficiency, as defined by Sec-
tion 29.052;
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11. Isinthe custody or care of the Department of Family and Pro-
tective Services or has, during the current school year, been
referred to the department by a school official, officer of the ju-
venile court, or law enforcement official;

12. Is homeless [see FDJ;

13. Resided in the preceding school year or resides in the current
school year in a residential placement facility in a district, in-
cluding a detention facility, substance abuse treatment facility,
emergency shelter, psychiatric hospital, halfway house, cot-
tage home operation, specialized child-care home, or general
residential operation; or

14. Has been incarcerated, or has a parent or guardian who has
been incarcerated, within the lifetime of the student, in a penal
institution as defined by Penal Code 1.07.

Education Code 29.081(d)(1)

Regardless of the student’s age, a student who participates in an
adult education program provided under a high school diploma and
industry certification charter school program is considered a “stu-
dent at risk of dropping out of high school.” Education Code
29.081(d)(2)

Local Eligibility In addition to students described above, a student who satisfies lo-

Criteria cal eligibility criteria adopted by a board may receive compensatory
education services. The number of students receiving services un-
der local eligibility criteria during a school year may not exceed ten
percent of the number of students described above who received
services from the district during the preceding school year. Educa-
tion Code 29.081(g)

Compensatory, A district shall use student performance data from state basic skills
Intensive, and assessment instruments and achievement tests to design and im-
Accelerated plement appropriate compensatory, intensive, or accelerated in-
Instruction structional services for students in the district's schools that enable

the students to perform at grade level at the conclusion of the next
regular school term. Education Code 29.081(a)

Accelerated A district shall provide accelerated instruction to an enrolled stu-

Instruction dent who has taken an end-of-course assessment instrument and
has not performed satisfactorily or who is at risk of dropping out of
school.

A district shall offer before the next scheduled administration of the
assessment instrument, without cost to the student, additional ac-
celerated instruction to each student in any subject in which the
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student failed to perform satisfactorily on an end-of-course assess-
ment instrument required for graduation.

A district that is required to provide accelerated instruction must
separately budget sufficient funds for that purpose. [See CE]

A district shall evaluate the effectiveness of accelerated instruction
programs and annually hold a public hearing to consider the re-
sults.

Education Code 29.081(b), (b-1), (b-2), (b-3), 39.025(b-1)

Each time a student fails to perform satisfactorily on an assess-
ment instrument administered under Education Code 39.023(c),
the district in which the student attends school shall provide to the
student accelerated instruction in the applicable subject area, using
funds appropriated for accelerated instruction under Education
Code 28.0211. Accelerated instruction may require participation of
the student before or after normal school hours and may include
participation at times of the year outside normal school operations.
Education Code 28.0217

Effectiveness A district shall evaluate and document the effectiveness of the ac-
celerated instruction in reducing any disparity in performance on
state assessment instruments or disparity in the rates of high
school completion between students at risk of dropping out of
school and all other district students. Education Code 29.081(c)

Dropout Recovery A district may use a private or public community-based dropout re-

Education Programs  covery education program to provide alternative education pro-
grams for students at risk of dropping out of school. The program
may be offered at a campus or through the use of an online pro-
gram that leads to a high school diploma and prepares the student
to enter the workforce. A campus-based dropout recovery educa-
tion program must meet the criteria set forth at Education Code
29.081(e-1)(1)—(5). An online dropout recovery education program
must meet the criteria set forth at Education Code 29.081(e-2)(1)—

(8).

Students in attendance at a dropout recovery education program
shall be included in a district’'s average daily attendance for funding
purposes.

Education Code 29.081(e)—(f)

Communities in An elementary or secondary school receiving funding under Edu-

Schools cation Code 33.156 shall participate in the Communities in Schools
(CIS) program if the number of students enrolled in the school who
are at risk of dropping out of school is equal to at least ten percent
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of the number of students in average daily attendance at the
school, as determined by TEA. Education Code 33.157

Optional Extended A district may set aside an amount from the district's compensatory

Year Program education allotment or may apply to the agency for funding of an
extended year program. Education Code 29.082(a); 19 TAC
105.1001

Optional Flexible A district may provide an optional flexible year program (OFYP) for

Year Program students who did not or are not likely to perform successfully on

state assessment instruments or who would not otherwise be pro-
moted to the next grade level. Education Code 29.0821; 19 TAC
129.1029

Optional Flexible Notwithstanding Education Code 25.081 or 25.082, a district may
School Day Program  apply to the commissioner to provide a flexible school day program
(OFSDP) for students who:

1. Have dropped out of school or are at risk of dropping out of
school as defined by Education Code 29.081;

2. Attend a campus that is implementing an innovative redesign
of the campus or an early college high school under a plan
approved by the commissioner; or

3. As aresult of attendance requirements under Education Code
25.092, will be denied credit for one or more classes in which
the students have been enrolled.

Education Code 29.0822

A district may apply to the commissioner to provide an OFSDP for
students, in accordance with 19 Administrative Code 129.1027.

A board must approve the application. The board must include the
OFSDP as an item on the regular agenda for a board meeting

tionin compliance with 19 Administrative Code 129.1027(h)(2) be-
fore applying to operate an OFSDP. The application shall include
the information described in 19 Administrative Code 129.1027.

19 TAC 129.1027(c)

Tutorial Services A district may provide tutorial services at district schools. If a dis-
trict provides tutorial services, it shall require a student whose
grade in a subject for a reporting period is lower than the equiva-
lent of 70 on a scale of 100 to attend tutorials. [See EC for provi-
sions on loss of class time.]
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A district may provide transportation services to accommodate stu-
dents who are required to attend tutorials and who are eligible for
regular transportation.

Education Code 29.084

Basic Skills A district may apply to the commissioner for funding of basic skills

Programs programs for students in grade 9 who are at risk of not earning suf-
ficient credit or who have not earned sufficient credit to advance to
grade 10 and who fail to meet minimum skills levels established by
the commissioner.

With the consent of a student’s parent or guardian, a district may
assign a student to the basic skills program.

A basic skills program may not exceed 210 instructional days and
must meet the requirements set forth at Education Code 29.086.

Education Code 29.086(a)

After-School and A district may provide an intensive after-school program or an in-
Summer Intensive tensive program during the period that school is recessed for the
Mathematics and summer to provide mathematics and science instruction to:

Science Programs ) )
1. Students who are not performing at grade level in mathemat-

ics or science to assist those students in performing at grade
level,

2.  Students who are not performing successfully in a mathemat-
iCs course or science course to assist those students in suc-
cessfully completing the course; or

3.  Other students as determined by the district.
Before providing a program, a board must adopt a policy for:

1. Determining student eligibility for participating in the program
that:

a. Prescribes the grade level or course a student must be
enrolled in to be eligible; and

b. Provides for considering teacher recommendations in
determining eligibility;

2. Ensuring that parents of or persons standing in parental rela-
tion to eligible students are provided notice of the program;

3. Ensuring that eligible students are encouraged to attend the
program;
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4.  Ensuring that the program is offered at one or more locations
in the district that are easily accessible to eligible students;
and

5. Measuring student progress on completion of the program.
Education Code 29.088, .090; 19 TAC 102.1041

Mentoring Services A district may provide a mentoring services program to students at

Program risk of dropping out of school. A board may arrange for any public
or nonprofit community-based organization to come to the district’s
schools and implement the program.

A board shall obtain the consent of a student’s parent or guardian
before allowing the student to participate in the program.

Education Code 29.089

Accelerated Reading A district shall implement an accelerated reading instruction pro-

Instruction Program gram that provides reading instruction that addresses reading defi-
ciencies to each student in kindergarten, first grade, or second
grade who is determined, on the basis of reading instrument re-
sults [see EKC], to be at risk for dyslexia or other reading difficul-
ties. The district shall determine the form, content, and timing of the
program.

A district shall provide additional reading instruction and interven-
tion to each student given the seventh grade reading assessment
[see EKC], as appropriate to improve the student’s reading skills in
the relevant areas identified through the assessment instrument.

Education Code 28.006(g), (g-1), (k)

Intensive Program of A district shall offer an intensive program of instruction to a student
Instruction who does not perform satisfactorily on a state assessment
State Assessments  Instrument or is not likely to receive a high school diploma before
the fifth school year following the student’s enrollment in grade 9,
as determined by the district.

The program shall be designed to:
1. Enable the student to:

a. To the extent practicable, perform at the student’s grade
level at the conclusion of the next regular school term; or

b. Attain a standard of annual growth specified by a district
and reported by the district to TEA; and

2. If applicable, carry out the purposes of Education Code
28.0211. [See EIE]

DATE ISSUED: 12/40/20205/25/2021 8 of 10
UPDATE 118117
EHBC(LEGAL)-PRM

© 2021 Texas Association of School Boards, Inc