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DEFINITIONS

DISTRICT OF
INNOVATION

PUBLIC HEARING

(LEGAL)

“District-level committee” means the committee established under
Education Code 11.251, or a comparable committee if the district is
exempted (or has exempted itself) from this provision.

“Innovation plan committee” means a committee appointed by the
board of trustees to develop the innovation plan in accordance with
statutory requirements. The district-level committee may also serve
in this role.

"Public hearing” means an open meeting held by the board of trus-
tees that allows members of the public to hear facts about the pro-
posed plan and designation and provides the opportunity for the
public to give opinions and comments on the proposed actions,

“Public meeting” means an open meeting held by the board of trus-
tees that allows members of the public to hear facts about the pro-
posed plan and designation.

“Unacceptable academic performance rating” means a rating of
improvement Required or Unacceptable Performance or as other-
wise indicated in the applicable year's academic accountability
manual.

“Unacceptable financial accountability rating” means a Financial
Integrity Rating System of Texas (FIRST) rating of Substandard
Achievement as indicated in the applicable year's financial ac-
countability system manual.

19 TAC 102.1301

A district is eligible for designation as a district of innovation if the
district's most recent performance rating under Education Code
39.054 reflects at least acceptable performance.

A board may not vote on the final approval of the innovation plan if
the district is assigned either a final or preliminary rating below ac-
ceptable performance. In the event the preliminary rating is
changed, the board may then vote to become an innovation dis-

~ trict.

Consideration of designation as a district of innovation may be ini-
tiated by a resolution adopted by the board or a petition signed by
a majority of the members of the district-level committee [see
BQA].

Education Code 12A.001; 19 TAC 102.1303

After adopiing a resolution or receiving a petition for consideration
as a district of innovation, a board shall hold a public hearing as
soon as possible, but not later than 30 days, to consider whether
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LOCAL INNOVATION
PLAN

(LEGAL)

the district should develop a local innovation plan for the designa-
tion of the district as a district of innovation.

At the conclusion of the public hearing or within 30 days after con-
clusion of the public hearing, the board may decline io pursue des-
ignation of the district as a district of innovation or appoint a com-
mittee to develop a local innovation plan.

The board may outline the parameters around which the innovation
plan committee may develop the plan.

Education Code 12A.002; 19 TAC 102.1305

A local innovation plan meeting all legal requirements must be de-
veloped for a district before the district may be designated as a dis-
trict of innovation.

The local innovation plan must provide for a comprehensive educa-
tional program for the district, which program may include:

1. Innovative curriculum, instructional methods, and provisions
regarding community participation, campus governance, and
parental involvement;

2. Modifications to the school day or year {see EB, EC];

3. Provisions regarding the district budget and sustainable pro-
gram funding;

4. Accountability and assessment measures that exceed the re-
quirements of state and federal law; and

5. Any other innovations prescribed by the board of trustees.

The plan must also identify requirements imposed by the Education
Code that inhibit the goals of the plan and from which the district
should be exempted on adoption of the plan, subject to Education
Code 12A.004. [See EXCEPTIONS, below]

The commissioner of education shalt maintain a list of provisions
from which designated districts of innovation are exempt. The
commissioner shall notify the legislature of each provision from
which districts enrolling a majority of students in this state are ex-
empt.

Education Code 12A.003, .004(b); 19 TAC 102.1305(d)

EXCEPTIONS A local innovation plan may not provide for the exemption of a dis-
trict from the following:
1. Education Code Chapter 11, Subchapters A (Accreditation), C
(Board of Trustees), D (Powers and Duties of Board), and E
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ADOPTION OF LOCAL
INNOVATION PLAN

(LEGAL)

{Superintendents and Principals), except that a district may be
exempt from Sections 11.1511(bX5) (district- and campus-
level planning), 11.1511(b){14) (board's role in termination
and nonrenewal of educator contracts), and 11.162 (schoot
uniforms);

2. State curriculum and graduation requirements adopted under
Education Code Chapter 28; and

3. Academic and financial accountability and sanctions under
Education Code Chapter 39.

Education Code 12A.004(a)

The board may not vote on adoption of a proposed local innovation
plan unless:

1. The final version of the proposed plan has been available on
the district's website for at least 30 days;

2. The board has notified the commissioner of the board's inten-
tion to vote on adoption of the proposed plan; and

3.  The district-level commitiee {see BQA] has held a public
meeting to consider the final version of the proposed plan and
has approved the plan by a majority vote of the committes
members. The public meeting may occur at any time, includ-
ing up to or on the same date at which the board intends to
vote on final adoption of the proposed plan.

The board may adopt a proposed local innovation pian by an af-
firmative vote of two-thirds of the membership of the board.

On adoption of a local innovation plan, the district is designated as
a district of innovation for the term specified in the pian, but no
longer than five calendar years, and shall begin operation in ac-
cordance with the plan. In addition, the district is exempt from
staie requirements identified under Education Code 12A.003(b)(2).
[See LOCAL INNOVATION PLAN, above]

The district shall notify the commissioner of approval of the plan
along with a list of approved exempfions by completing the agen-
cy’s form provided at 19 Adminisirative Code 102.1307(d).

A district's exemption under the plan includes any subsequent
amendment or redesignation of an identified state requirement, un-
less the subsequent amendment or redesignation specifically ap-
plies to an innovation district.

Education Code 12A.005; 19 TAC 102.1307
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TERM The term of a district's designation as a district of innovation may
not exceed five years and is effective upon district approval and
notification of the plan to the Texas Education Agency (TEA). A
district may only have one innovation plan at any given time. Edu-
cation Code 12A.006; 19 TAC 102.1311
AMENDMENT, A local innovation plan may be amended, rescinded, or renewed if
RESCISSION, OR the action is approved by a vote of the district-level committee [see
RENEWAL OF

LOCAL INNOVATION
PLAN

WEBSITE POSTING

TERMINATION BY

BQA] and a two-thirds majority vote of the board of trustees.

An amendment to an approved plan does not change the date of
the term of designation as an innovation district. Exemptions that
were already formally approved are not required to be reviewed.

A district must notify TEA within five business days of rescission
and provide a date at which time it will be in compliance with all
sections of the Education Code, but no later than the start of the
following school year. :

During renewal, all sections of the plan and exemptions shall be
reviewed and the district must follow all components outlined in 19
Administrative Code 102.1307 relating to Adoption of Local Innova-
tion Plans.

The district shall notify the commissioner of any actions taken
along with the associated exemptions and local approval dates.

Education Code 12A.007; 19 TAC 102.1313

The district’s innovation plan must be clearly posted on the dis-
trict's website for the term of the designation as an innovation dis-
trict. 19 TAC 102.1305(e)

The commissioner may terminate a district's designation as a dis-

COMMISSIONER trict of innovation if the district receives for two consecutive school
DISCRETIONARY years.
TERMINATION 1. Afinal unacceptable academic performance rating under Ed-
ucation Code 39.054;
2. Afinal unacceptable financial accountability rating under Edu-
cation Code 39.082; or
3.  Afinal unacceptable academic performance rating under Ed-
ucation Code 39.054 for one of the school years and an un-
acceptable financial accountability rating under Education
Code 39.082 for the other school year.
Instead of terminating a district's designation, the commissioner
may permit the district to amend the local innovation plan to ad-
dress concerns specified by the commissioner.
Education Code 12A.008(a)—(b); 19 TAC 102.1315(a)
DATE ISSUED: 2/15/2017 40of 5
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MANDATORY The commissioner shall terminate a district's designat'ion as a dis-
TERMINATION trict of innovation if the district recsives for three consecutive
school years:
1. Afinal unacceptable academic performance rating under Ed-
ucation Code 39.054;
2. Afinal unacceptable financial accountability rating under Edu-
cation Code 39.082; or
3. Any combination of one or more unacceptable ratings Educa-
tion Code 39.054 and one or more unacceptable ratings un-
der Education Code 39.082.
Education Code 12A.008(c); 19 TAC 102.1315(b)
NO APPEAL The commissioner’s decision to terminate a district’s designation
as a district of innovation is final and may not be appealed. Educa-
tion Code 12A.008(d); 19 TAC 102.1315(d)
DATE ISSUED: 2/15/2017 : 50f5
UPDATE 107

AF(LEGAL)-P



United ISD
240903
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DUTIES AND REQUIREMENTS OF DEPOSITORY (LEGAL)

SELECTION

METHOD

COMPETITIVE
BIDDING

NOTICE

REQUESTS FOR
PROPOSALS

NOTICE

BEST VALUE

Note:  Information regarding depository contracts for districts,
including the forms referenced in this policy, is available
at ‘
http://tea.texas.gov/Finance and Grants/Financial Com
pliance/Depository Contracts for School Districts/.

A school depository must be a bank located in this state and may
be selected only as provided by this policy. “Bank” means a bank,
a savings and loan association, or a savings bank organized under
the laws of this state, another state, or federal law that has its main
office or a branch office in this state. The term does not include
any bank the deposits of which are not insured by the Federal De-

posit Insurance Corporation (FDIC). Education Code 45.201(2),
202, .203

Not fater than the 60th day before the date a school district’s cur-
rent depository contract expires, the district shall choose whether
to select a depository through competitive bidding or through re-
quests for proposals. Education Code 45.206(a)

If a district chooses to use competitive bidding, the district shall,
not later than the 30th day before the date the current depository
contract expires, mail to each bank in the district and, if desired, to
other banks, a notice stating the time and place in which bid appii-
cations will be received for selecting a depository or depositories.
The notice must include the uniform bid blank form prescribed by
State Board of Education (SBOE) rule. The district may add to the
uniform bid blank other terms that do not unfairly restrict competi-
tion between banks in or near the territory of the district. Education
Code 45.206(a-1), (b); 19 TAC 109.51(b), (c)

if a district chooses to use requests for proposals, the district shall,
not later than the 30th day before the date the current depository
contract expires, mail to each bank located in the district and, if de-
sired, to other banks, a notice stating the time and place in which
proposals will be received for selecting a depository or deposito-
ries. The notice must include the uniform proposal biank form pre-
scribed by SBOE rule. A district shall state the selection criteria,
including the factors specified under Education Code 45.207(c)
[see FACTORS TO CONSIDER, below], in the reguest for pro-
posals. The district may add to the uniform proposal blank other
terms that do not unfairly restrict competition between banks in or
near the tetritory of the district. Education Code 45.206(a-2), (b),
(d); 19 TAC 109.51(b}, (d)

A district shall select the proposal that offers the best value to the
district based on the evaluation and ranking of each submitted pro-
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DUTIES AND REQUIREMENTS OF DEPOSITORY {(LEGAL)

AWARD OF CONTRACT

FACTORS TO
CONSIDER

TIE BIDS AND
PROPOSALS

posal in relation to the stated selection criteria. A district may ne-
gotiate with the bank that submits the highest-ranked proposal to
determine any terms of the proposed depository contract other
than the interest rates proposed. Education Code 45.206(d)

A district shall award the depository contract to the bank that sub-
mits the highest bid or the highest-ranked proposal, as determined
under FACTORS TO CONSIDER, below, except that the district
may award the contract as provided at TIE BIDS AND PRO-
POSALS, below if:

1.  The district:
a. Receives tying bids for the contract; or

b. After evaluating the proposals for the contract, ranks two
or more proposals equally; '

. 2. Each bank submitting a tying bid or proposal has bid or pro-

posed to pay the district the maximum interest rates aliowed
by law by the Federal Reserve System and the FDIC; and

3. The tying bids or proposals are otherwise equal in the judg-
ment and discretion of the board.

Education Code 45.207(a}

The board shall at a regular or special meeting consider each bid
or proposal received. in determining the highest and best bid or
the highest-ranked proposal, or in case of tying bids or proposals
the highest and best tying bids or proposals, a board shall consid-
er:

1. The interest rate bid or proposed on time deposits;

2. The charge for keeping district accounts, records, and reports
and furnishing checks;

3. The ability of the bank submitting the bid or proposal to pro-
vide the necessary services and perform the duties as school
district depository; and

4.  Any other matter the board considers to be in the best interest
of a district.

Education Code 45.207(c)
In the case of tying bids or proposals, a board may:

1. Determine by lot which of the banks submitting the tying bids
or proposals will recsive the contract; or
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DUTIES AND REQUIREMENTS OF DEPOSITORY (LEGAL)

REJECTION OF BIDS
OR PROPOSALS

CONFLICT OF
INTEREST

ABSTENTION

CONTRACT
TERM

FORM

AUTHORIZED
COLLATERAL

BOND

2. Award a contract to each of the banks submitting the tying
bids or proposals.

Education Code 45.207(a-1)

Aboard has the right to reject any and all bids or proposals. Edu-
cation Code 45.207(d)

If a member of the board is a stockholder, officer, director, or em-
ployee of a bank, the bank is not disqualified from bidding, submit-
ting a proposal, or becoming the depository of the district if the
bank is selected by a majority vote of the board or a majority vote
of a quorum when only a quorum is present.

If & board member is a stockholder, officer, director, or employee of
a bank that has bid or submitted a proposal to become the deposi-
tory, the member may not vote on awarding a depository contract
to the bank, and the contract must be awarded by a majority vote
of the trustees as provided above who are not either a stockholder,

officer, director, or employee of a bank receiving a depository con-
tract.

Education Code 45.204

The depository shall serve for a term of two years and until its suc-
cessor is selected and has qualified. A district and its depository
bank may agree to extend the contract for two additional two-year
terms. The contract term and any extension must coincide with the
district’s fiscal year. An extension is not subject to the require-
ments of Education Code 45.206 [see METHOD, above]. Educa-
tion Code 45.205

The depository or depositories and a district shall enter into a de-
pository contract(s), bond(s), or other necessary instruments set-
ting forth the duties and agreements pertaining to the depository in
the form and with the content prescribed by the SBOE. The parties
shall attach and incorporate by reference the bid or proposal of the
depository. A copy of the contract and bond, if applicable, shall be
filed with TEA. Education Code 45.208(a), (e); 19 TAC 109.52

The depository shafl attach to the contract and file with the district a
bond in an initial amount equal to the estimated highest daily bal-
ance, determined by the board, of all deposits the district will have
in the depository, less any FDIC insurance. The bond must be
payable to the district and signed by the depository and some sure-
ty company authorized to do business in this state. The depository
shall increase the amount of the bond if the board determines it to
be necessary to adequately protect the funds of the district depos-
ited with the depository. Education Code 45.208(b)
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BOND
CONDITIONS

APPROVED
SECURITIES

The bond and surety must be approved by the board. A premium
on the bond may not be paid out of district funds. Education Code
45.208(d)

The bond shall be conditioned on:
Faithful performance of all legal duties and obligations;

2. Payment on presentation of all checks or drafts on order of
the board;

3. Payment on demand of any demand deposit;

4. Payment, after the expiration of the required notice period, of
any time deposit;

5.  Faithful keeping of school funds by the depository and ac-
counting for the funds according to law; and

6. Faithful paying over to the successor depository all balances
remaining in the accounts.

Education Code 45.208(c)

In lieu of a bond, the depository may deposit or pledge, with the
district or a designated trustee, approved securities, as defined in
Education Cade 45.201(4), in an amount sufficient to adequately
protect the funds of the district deposited with the depository. A
depository may give a bond and deposit or pledge approved secu-
rities in an aggregate amount sufficient to adequately protect the
funds of the district. The district shall designate from time to time
the amount to adequately protect the district. The district may not
designate an amount less than the balance of school district funds
on deposit with the depository from day to day, less any applicable
FDIC insurance. Education Code 45.208(f)

In accordance with written board policy, a district shall determine if
an investment security, as defined in Government Code
2257.002(5), is eligible to secure deposits of public funds under the
Public Funds Collateral Act, Government Code, Chapter 2257.
Gov't Code 2257.023(a)

“Eligible security” means:
1. Asurety bond;
2. Aninvestment security;

3. An ownership or beneficial interest in an investment security,
other than an option contract to purchase or sell an invest-
ment security;
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TEXAS BULLION
DEPOSITORY

4. Afixed-rate collateralized mortgage obligation that has an ex-
pected weighted average life of ten years or less and does
not constitute a high-risk morigage security;

5. Afloating-rate collateralized mortgage obligation that does not
constitute a high-risk mortgage security; or

6. Aletter of credit issued by a federal home loan bank.
Gov't Code 2257.002(4)

The policy may include the security of the institution that obtains or
holds an investment security, the substitution or release of an in-
vestment security, and the method by which an investment security
used o secure a deposit of public funds is valued. Gov’t Code
2257.023(b)

The Texas Bullion Depository is established as an agency of this
state in the office of the comptroller under Subtitle C, Title 10, Gov-
ernment Code. The depository may receive a deposit of bullion or
specie from or on behalf of a district in accordance with rules
adopted by the comptroller. Gov’t Code 2116.002(a), .005(a)

An investment by a school district in a depository account may be
made instead of an investment as provided by Education Code
45.102, and the depository may be used by a district instead of a
depository bank for purposes of Subchapter G, Chapter 45, Educa-
tion Code. Gov't Code 2116.015(b)
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ELECTRONIC
SUBMISSION OF
REPORTS TO TEA

REPORTS BY
DISTRICT
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(LEGAL)

Note:  The following is an index of periodic reports that are ad-

dressed in the legally referenced material of the policy
manual. The list is not exhaustive. This list does not
address responsive reports (those that are required in
response to a specific incident), reports required under
special circumstances, or all reports required under ad-
ministrative procedures of an agency.

Notwithstanding any other law, a district shall submit only in elec-
tronic format all reports required to be submitied to TEA under the
Education Code. Education Code 7.060(c)

District publication and distribution reguirements follow:

1.

DATE ISSUED: 2/15/2017
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A written report fo each parent of student performance, under
Education Code 39.303. [See AIB]

At the beginning of the school year, a report to each teacher
of students who took a state assessment, indicating whether
each student performed satisfactorily or, if the student did not
perform satisfactorily, whether the student met the standard
for annual improvement, under Education Code 39.304. [See
AlB]

At the beginning of the school year, a report to each student

. who took a state assessment, indicating whether the student

performed satisfactorily or, if the student did not perform satis-
factorily, whether the student met the standard for annual im-
provement, under Education Code 39.304. [See AlB]

Annually, a report describing the educational performance of
the district and of each campus in the district, under Educa-
tion Code 39.306. [See AlB]

Annually, by August 8, a report to TEA of the district's ratings
on community and student engagement and on compliance
with statutory reporting and policy requirements, under Edu-
cation Code 39.0545. The district shall make the ratings pub-
licly available as provided by commissioner rule, 19 Adminis-
trative Code 61.1023. [See AIB]

Annually, information from a campus report card to the parent
of each student at the campus, under Education Code
39.305. [See AIB]

An end-of year financial report, for distribution to the commu-
nity under Education Code 11.1511(b)(11). [See BAA]
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10.

1.

12.

13.

14.

15.

16.
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Annually, at the last regular meeting of the board held during
a calendar year, the president shall announce the name of
each board member who has completed the required training,
who has exceeded the required hours of training, and who is
deficient in the required training as of the date of the meeting;
the president shall cause the minutes to reflect the infor-
mation and shall make this information available to the local
media, under 19 Administrative Code 61.1(j) and Education
Code 11.159(b). [See BBD]

By September 1 of each year, a report to TEA regarding the
number of requests submitied by a member of the board, dur-
ing the preceding school year, for information, documents,
and records and the total cost to the district of responding to
such requests, under Education Code 11.1512(c)-(f). [See
BBE]

The annual financial management report, under Education
Code 39.083. [See CFA]

Annually, a proposed budget shall be submitted to TEA on or
before the date established in the Financial Accountability
System Resource Guide, under Education Code 44.005.
[See CE]

On or before the date set by the State Board of Education, a
report of the revenues and expenditures for the preceding fis-
cal year shall be filed with TEA, under Education Code
44.007(c), (d). [See CFA]

Not later than the 150th day after the date the fiscal year
ends, a board president shall submit the annual financial
statement to a daily, weekly, or biweekly newspaper published
within the boundaries of the district, under Local Government
Code 140.008. [See CFA]

Not later than the 150th day after the end of the fiscal year for
which an audit was made, a copy of the annual audit report
shall be filed with TEA, under Education Code 44.008(d).
[See CFC]

At least once every three years, a district shall conduct a
safety and security audit of the district’s facilities and report
the results of the safety and security audit to the Texas School
Safety Center, under Education Code 37.108. [See CK]

Not later than March 1 of each year, each district police de-
partment shall submit a report containing information about
motor vehicle stops during the previous calendar year to the
governing body of each county or municipality served by the
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17.

18.

19.

20.

21.

22,

23.

24.

25.
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department, under Code of Criminal Procedure 2.134. [See
CKE]

By September 1, districts involved in a school bus advertising
program shall provide to the Texas Department of Public
Safety written notification of the number of school buses op-
erated by or for the district that display exterior advertising or
another paid announcement, under 37 Administrative Code
14.85(a)(1), (b). [See CNB]

Annually, a district shall report to TEA the number of accidents
in which its buses were involved in the past year, under Edu-
cation Code 34.015(b). [See CNC]

By March 1 of each even-numbered year, a district that does
not participate in the uniform group health insurance program
(TRS ActiveCare) shall report its compliance with the compa-
rability requirements to TRS, under Education Code
22.004(d). [See CRD]

At least every two years, before the beginning of the school
year and in strict compliance with the time frames established
by Railroad Commission rule, a district shall report to its natu-
ral gas supplier the results of a pressure test of natural gas

piping systems in sach district facility, under Utilities Code

121,502~.504. [See CS]

Each month, a district that employs any retirees shall file a
certified statement with TRS, under Government Code
824.6022. [See DC]

Before November 1 of each year, a board shall report to TEA
the number of limited English proficient (LEP) students on
each campus, under Education Code 29.053(b). [See EHBE]

Annually, a district that operates a high school equivalency
program shall submit a progress report to TEA, under 19 Ad-
ministrative Code 89.1417(a). [See EHBL]

Annually, a district shall report to TEA the number of students
who have participated in a program to earn college credit in
high school and the courses in which participating students
have earned credit, under Education Code 28.009. [See
EHDD]

A superintendent shall report the results of reading instru-
ments to the commissioner of education and the board; a stu-
dent's results, in writing, to the student's parent or guardian;
and each student’s raw score electronically to TEA, under
Education Code 28.006(d). [See EKC]
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26.

27.

28.

29.

30.

3.

32.

33.
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A district shall use the student attendance accounting stand-
ards established by the commissioner to make reports on siu-
dent attendance and student participation in special pro-
grams, under 19 Administrative Code 129.1025. [See FEB]

A district shall compile the results of the annual physical fit-
ness assessment of students and provide summary results to
TEA, under Education Code 38.103. [See FFAA]

On or before June 30 of each year, a district shall submit to
the Texas Depariment of State Health Services (TDSHS) a
report on the vision and hearing screening status of students
who were screened during the reporting year, under Health
and Safety Code 36.006 and 25 Administrative Code
37.26(b)(6). [See FFAA]

On or before June 30 of each year, a district shall submit to
TDSHS a report of spinal screening performed during the
schoot year, under 25 Administrative Code 37.145(b)(5). [See
FFAA]

A district located in Regional Education Service Centers 1, 2,
3,4, 10, 11, 13, 15, 18, 19, or 20 shall submit to the University
of Texas—Pan American Border Heaith Office an annual re-
port on its students’ risk assessment status for Type 2 diabe-
tes, under Health and Safety Code 95.004(e). [See FFAA]

Annually, a district shall submit a report of the immunization
status of students to TDSHS, under Education Code
38.002(c) and 25 Administrative Code 97.71. [See FFAB]

Annually, a district shall report to the commissioner infor-
mation regarding each placement in a disciplinary alternative
education program (DAEP) and each expulsion, under Educa-
tion Code 37.020. [See FO]

Not later than the 30th day after the contract is executed and
again not later than the 30th day after the contract is termi-
nated, a district shall report to the Office of Federal-State Re-
lations any contract between the district and a federal-level
government relations consultant, under Government Code
751.016. [See GR]
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USE OF DONATED A conveyance, devise, or bequest of property for the benefit of the
PROPERTY public schools, if not otherwise directed by the donor, vests the

property in a board or their successors as trustees for those to be
benefited by the donation. Funds or other property donated or the
income from the property may be spent by the trustees:

1. For any purpose designated by the donor that is in keeping
with the lawful purposes of the schools for the benefit of which
the donation was made; or

2. For any legal purpose if a specific purpose is not designated
by the donor.

Education Code 11.156

CHARITABLE RAFFLES  Adistrict is not a “qualified nonprofit organization” for purposes of
the Charitable Raffle Enabling Act and shall not sponsor or conduct
raffles, i.e., award one or more prizes by chance at a single occa-
sion among a pool or group of persons who have paid or promised
a thing of value for a ticket that represents a chance to win a prize.
Occupations Code 2002.001 et seq.; Atty. Gen. Op. JM-1176
(1990) [See also GKB]
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The board shall have a district’s fiscal accounts audited annually at
district expense by a Texas certified or public accountant holding a
permit from the State Board of Public Accountancy.

The audit shall be completed following the close of each fiscal
year, and shall meet at least the minimum requirements and be in
the format prescribed by the State Board of Education (SBOE),
subject to review and comment by the state auditor. The audit
shall include an audit of the accuracy of the fiscal information pro-
vided by a district through the Public Education Information Man-
agement System (PEIMS).

Education Code 44.008(a), (b)

A district must file with TEA an annual financial and compliance
report and, if applicable, a state compensatory agreed-upon pro-
cedures report. These reports must be audited by an independent
auditor, and the audit must be reviewed by TEA, including review of
auditors’ working papers, in accordance with the Financial Ac-
countability System Resource Guide (FASRG).

The annual financial audit report and state compensatory agreed-
upon procedures report are due 150 days after the end of the fiscal
year.

INDEPENDENT A district must hire at its own expense an independent auditor to
AUDITOR conduct an independent audit of its financial statements and pro-
vide an opinion on its annual financial and compliance report.

The independent auditor must:

1. Be associated with a certified public accountancy (CPA) firm
that has a current valid license issued by the Texas State
Board of Public Accountancy;

2. Be a certified public accountant with a current valid license
issued by the Texas State Board of Public Accountancy, as
required under Education Code 44.008; and

3. Adhere to the generally accepted auditing standards (GAAS),
adopted by the American Institute of CPAs (AICPA), as
amended, and the generally accepted government auditing
standards (GAGAS), adopted by the U.S. Government Ac-
countability Office, as amended.

The CPA firm must:

1. Be a member of the AICPA Governmental Audit Quality Cen-
ter (GAQC);

2. Adhere to GAQC's membership requirements; and
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3. Collectively have the knowledge, skills, and experience {o be
competent for the audit being conducted, including thorough
knowledge of the government auditing requirements and:

a. Texas public school district environment; or
b. Public sector; or
¢.  Nonprofit sector.

If at any time the TEA division responsible for financial compliance
reviews an audit firm's working papers and finds that the firm or the
quality of the work does not meet the required standards, the divi-
sion may require the district to change its audit firm.

19 TAC 109.23

The rules for financial accounting, including the selection of an au-
ditor and the requirements for the audit, are described in the official
TEA publication, Financial Accountabifity System Resource Guide,
as amended, which is adopted as the SBOE's official rule. 79 TAC
109.41

A copy of the annual audit report, approved by the board, shall be
filed with TEA not iater than the 150th day after the end of the fiscal
year for which the audit was made. If a board does not approve
the audit report, it shall nevertheless file a copy of it with TEA, ac-
companied by a statement detailing its reasons for failing to ap-
prove the report. Education Code 44.008(d)

FINANCIAL RECORDS Each treasurer receiving or having control of any school fund shall
keep a full and separate itemized account of each of the different
classes of school funds received, and these records shall be avail-
able to audit. Education Code 44.008(c)

FINANCIAL TEA will assign a financial accountability rating to each district.

ACCOUNTABILITY The commissioner of education will evaluate the rating system eve-

RATING SYSTEM ry three years and may modify the system to improve the effective-
ness of the rating system. Education Code 39.082; 19 TAC
109.1001(b), (¢)

DATA REVIEWED TEA will use the following sources of data in caiculating the finan-
cial accountability indicators for school districts:
1.  Audited financial data in a district’s annual financial report, the
audited annual report required by Education Code 44.008.
2. PEIMS data submitted by a district.
3. Warrant holds as reporied by the comptrolier.
DATE ISSUED: 2/15/2017 2 of 4
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4. The average daily attendance information used for foundation
school program purposes for a district.

19 TAC 109.1001(d)

TEA will base the financial accountability rating of a district on its
overall performance on the financial measurements, ratios, and
other indicators established by the commissioner. Financial ac-
countability ratings for a rating year are based on the data from the
immediate prior fiscal year. 79 TAC 109.1001(e)

The types of financial accountability ratings a district may receive
are A for superior achievement, B for above standard achievement
C for standard achievement, and F for substandard achievement.
A school district receiving territory due to an annexation order by
the commissioner under Education Code 13.054, or consolidation
under Education Code, Chapter 41, Subchapter H, will not receive
a rating for two consecutive years beginning with the rating year
that is based on financial data from the fiscal year in which the or-
der of annexation becomes effective. After the second rating year,
the receiving district will be subject to the financial accountability
rating system.

The commissioner may lower a financial accountability rating
based on the findings of an action conducted under Education
Code, Chapter 39. Afinancial accountability rating remains in ef-
fect until replaced by a subsequent rating.

19 TAC 109.1001(h)-(j)

TEA will issue a preliminary financial accountability rating to a dis-
trict on or before August 8 of each year. TEA will not delay the is-
suance of a preliminary or final rating if a district fails to meet the
statutory deadline under Education Code 44.008 for submitting the
annual financial report. Instead, the district will receive an F rating
for substandard achievement.

if TEA receives an appeal of a preliminary rating under 19 Adminis-
trative Code 109.1001(1), TEA will issue a final rating to a district no
later than 60 days after receiving the appeal. If TEA does not re-
ceive an appeal of a preliminary rating, the preliminary rating au-
tomatically becomes a final rating 31 days after issuance of a pre-
liminary rating. '

19 TAC 109.1001(k)

Afinal rating issued by TEA may not be appealed under Education
Code 7.057 or any other law or rule. 19 TAC 109.1001(m)

DATE ISSUED: 2/15/2017 3of4

UPDATE 107
CFC(LEGAL)-P



United 1SD
240903

ACCOUNTING
AUDITS

ANNUAL AUDIT OF
DROPOUT RECORDS

CFC
(LEGAL)

The commissioner shall develop a process for auditing district
dropout records electronically. The commissioner shall also devel-
op a system and standards for review of the audit or use systems
already available at TEA. The system must be designed to identify
districts that are at high risk of having inaccurate dropout records
and that, as a result, require on-site monitoring of dropout records.

If the electronic audit of a district's dropout records indicates that
the district is not at high risk of having inaccurate dropout records,
the district may not be subject to on-site monitoring. If the risk-
based system indicates that a district is at high risk of having inac-
curate dropout records, the district is entitled to an opportunity to
respond to the commissioner’s determination before on-site moni-
toring may be conducted. A district must respond not later than the
30th day after the date the commissioner notifies the district of the
commissioner’s determination. If a district's response does not
change the commissioner’s determination that the district is at high-
risk of having inaccurate dropout records or if the district does not
respond in a timely manner, the commissioner shall order TEA staff
to conduct on-site monitoring.

Education Code 39.308(a}—(c)
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A district that receives Title [ funds shall have regulations or poli-
cies that prohibit any individual who is a school employee, contrac-
tor, or agent, or a district, from assisting a school contractor or
agent in obtaining a new job, apart from the routine transmission of
administrative and personnel files, if the individual or district knows,
or has probable cause to believe, that such contractor or agent en-
gaged in sexual misconduct regarding a minor or student in viola-
tion of the law.

This requirement shall not apply if the information giving rise to
probable cause has been properly reported to a law enforcement
agency with jurisdiction over the alleged misconduct; and has been
properly reported to any other authorities as required by federal,
state, or local law, including Title IX of the Education Amendments
of 1972 (20 U.S.C. 1681 et seq.) and the implementing regulations
under Part 106 of Title 34, Code of Federal Regulations, or any
succeeding regulations; and: .

1. The maiter has been officially closed or the prosecutor or po-
lice with jurisdiction over the alleged misconduct has investi-
gated the allegations and notified school officials that there is
insufficient information to establish probable cause that the
contractor or agent engaged in sexual misconduct regarding a
minor or student in violation of the law;

2. The coniractor or agent has been charged with and acquitted
or otherwise exonerated of the alleged misconduct; or

3. The case or investigation remains open and there have been
no charges filed against, or indictment of, the contractor or
agent within four years of the date on which the information
was reported {o a law enforcement agency.

20 U.S.C. 7926 [See also DC]
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INSTRUCTIONAL
MATERIALS

DELEGATICN OF
POWER

FUNDING

DELAYED
PUBLISHER
PAYMENT OPTION

Note: For provisions regarding selection and adoption of in-
structional materials, see EFAA.

Instructional materials selected for use in the public schoals shall
be furnished without cost to the students attending those schools.
Except as provided by Education Code 31.104(d), a district may
not charge a student for instructional material or technological
equipment purchased by the district with the district's instructional
materials alloiment (IMA). All instructional materials, including
electronic or online instructional material to the extent of any appii-
cable licensing agreement, purchased in accordance with Educa-
tion Code Chapter 31 for a district are the property of the district.
Education Code 31.001, .102(a)~(b); 19 TAC 66.1315(a), (c)

A board may delegate to an employee the power to requisition, dis-
tribute, and manage the inventory of instructional materials, con-
sistent with Education Code Chapter 31. Education Code
31.104(a)

A school district is entitled to an allotment each biennium from the
state instructional materials fund for each student enrolled in the
district on a date during the last year of the preceding biennium
specified by the commissioner of education. The commissioner
shall determine the amount of the allotment per student each bien-
nium on the basis of the amount of money available in the state
instructional materials fund to fund the alictment. The allotment
shall be iransferred from the state instructional materiais fund fo
the credit of the district's instructional materials account as provid-
ed by Education Code 31.0212. The allotment allocated to a dis-
trict is considered revenue and must be coded by the district in a
manner required by TEA. Education Code 31.0211(a); 19 TAC
66.1315(d)

The commissioner shall, as early as practicable during each bien-
nium, notify each district of the estimated amount of funding to
which the district will be entitled during the next fiscal biennium.

A district may requisition and receive state-adopted instructional
materials before IMA funds for those materials are available. The
total cost of materials in the requisition may not exceed 80 percent
of the district's expected IMA for the subsequent fiscal year.

When a district submits a requisition for instructional materials be-
fore IMA funds are available, TEA shall expend a district's existing
IMA balance before applying the delayed payment option. TEA
shall make payment for any remaining balance for a district's order
as the IMA funds become available and shall prioritize payment for
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requisitions over reimbursement of purchases made directly by a
school disfrict.

The commissioner shall ensure that publishers of instructional ma-
terials are informed of any potential delay in payment and that
payment is subject to the availability of appropriated funds. Pub-
lishers may decline orders for which payments could be delayed. A
publisher’s decision to decline an order shall affect all of that pub-
lisher’s orders for which payments could be delayed. Publishers
may not selectively decline orders from individual districts. Gov-
ernment Code Chapter 2251 does not apply to requisitions under
this provision.

Education Code 31.0215; 19 TAC 66.1327

NO APPEAL The amount of the IMA determined by the commissioner is final
and may not be appealed. 19 TAC 66.1307

ALLOTMENT Not later than May 31 of each school year, a district may request
ADJUSTMENT that the commissioner adjust the number of students for which the
CHANGE IN district is entitled to receive an allotment on the grounds that the
ENROLLMENT number of students attending school in the district will increase or

decrease during the school year for which the allotiment is provid-
ed. The commissioner may also adjust the number of students for
which a district is entifled to receive an allotment, without a request
by the disfrict, if the commissioner determines a different number of
-students is a more accurate reflection of students who will be at-
tending school in the district. The commissioner’s determination is
final. Education Code 31.0211(e)

HIGH Each year the commissioner shall adjust the IMA of districts expe-

ENROLLMENT riencing high enrollment growth. Education Code 31.0214
GROWTH
The commissioner’s calculation for enrollment growth shall be ad-

justed automatically for each year of a biennium based on current
Public Education Information Management System (PEIMS) en-
roliment data before the Educational Materials (EMAT) system
opens each spring.

A district that experiences a minimum enrollment growth of ten
percent over the previous five-year period for which the IMA
amount is being determined is eligible to receive an adjustment to
accommodate high-enroliment growth,

For each year in a biennium, a district that is experiencing a stu-
dent population growth that is not reflected in the current state cal-
culation may submit an application to be considered for additional
funding if the district experienced:

1. Anetincrease of 3,500 students over the last five years; or
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2. An unexpected enroliment growth due to unforeseen circum-
stances.
A district may request additional funding for its IMA for high enroll-
ment once during each school year.
The amount of funding for high-enrcliment growth shall be allocat-
ed based on available IMA funds.
19 TAC 66.1309
PERMITTED Funds allotted under this section may be used to purchase:
EXPENDITURES

Instructional materials on the list adopted by the commission-
er under Education Code 31.0231; '

2. Instructional materials on the list adopted by the State Board
of Education (SBOE) under Education Code 31.024:

3. Non-adopted instructional materials;
4. Consumable instructional materiais, including workbooks;

5. Instructional materials for use in bilinguai education classes,
as provided by Education Code 31.029;

6.  Instructional materials for use in college preparatory courses
under Education Code 28.014, as provided by Education
Code 31.031;

7. Supplemental instructional materials, as provided by Educa-
tion Code 31.035;

8. State-developed open-source instructional materials. as pro-
vided by Education Code Chapter 31, Subchapter B-1;

9. Instructional materials and technological equipment under any
continuing contracts of the district in effect on September 1,
2011; and :

10.  Technological equipment necessary to support the use of ma-
terials included on the list adopted by the commissioner or
any instructional materials purchased with an allotment.

The funds can also be used to pay for training educational person-
nel directly involved in student leaming in the appropriate use of
instructional materials, providing access to technological equip-
ment for instructional use, and the salary and other expenses of an
employee who provides technical support for the use of technolog-
icat equipment directly involved in student learning.

Education Code 31.0211(c); 19 TAC 66.1307(c)

DATE ISSUED: 2/15/2017
UPDATE 107
CMD(LEGAL)-P

3of 12



United 1SD

240803
EQUIPMENT AND SUPPLIES MANAGEMENT CMD
INSTRUCTIONAL MATERIALS CARE AND ACCOUNTING (LEGAL)
PROHIBITED IMA funds may not be used to purchase:
EXPENDITURES
1. Services for installation;
2. The physical conduit that transmits data such as cabling and
wiring or electricity;
Office and school supplies; or
4.  ltems that are not directly related to student instruction such
as furniture, athletic equipment, extension cords, temporary
contractors, or video surveillance equipment.
IMA funds may not be used to pay for travel expenses or equip-
ment used at a warehouse for the purpose of moving, storing, or
taking inventory of instructional materials.
19 TAC 66.1307(d)
ORDER OF Each biennium a district shall use the district's allotment to pur-
PURCHASE chase, in the following order: :

1. Instructional materials necessary to permit the district to certi-
fy that the district has instructional materials that cover all el-
ements of the essential knowledge and skills of the required
curriculum, other than physical education, for each grade lev-
el.

2. Any other instructional materials or technological equipment
as determined by the district.

Education Code 31.0211(d)

CERTIFICATION OF Fach district shall annually certify to the commissioner that the dis-
ALLOTMENT USE trict's IMA has been used only for permitted expenses. Education
Code 31.0213

INSTRUCTIONAL The commissioner shall maintain an instructional materials account

MATERIALS ACCOUNT  for each district. In the first year of each biennium, the commis-
sioner shall deposit the district’s iIMAin the account. The commis-
sioner shall pay the cost of instructional materials requisitioned by
a schoot district under Education Code 31.103 using funds from
the district’s instructional materiais account.

A district may also use funds in the district’s account to purchase
electronic instructional materiais or technological equipment. The
district shali submit to the commissioner a request for funds for this
purpose from the district’s account in accordance with the commis-
sioner's rules.

Money deposited in a district’s instructional materials account dur-
ing each state fiscal biennium remains in the account and avaitable
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ONLINE REQUISITION
SYSTEM (EMAT)

LOCAL FUNDS

REQUISITIONS, USE,

for use by the district for the entire biennium. At the end of each
biennium, a district with unused money in the district's account may
carry forward any remaining balance to the next biennium.

Education Code 31.0212

The commissioner shall maintain an online requisition system
(EMAT) for districts to requisition instructional materials to be pur-
chased with the district's IMA. Education Code 31.101(f)

A district may use local funds to purchase any instructional materi-
als in addition to those selected under Education Code Chapter 31.
Education Code 31.106

A district shall make a requisition for instructionat materials using

AND DISTRIBUTION the online requisition program (EMAT) maintained by the commis-
sioner not later than June 1 of each year. A district may requisition
instructional materials on the SBOE instructional materials list for
grades above the grade level in which a student is enrolled. Edu-
cation Code 31.103(b}—(c)

DURATION OF Once instructional materials have been selected, the district must

SELECTION use the material for the length of time described by Education
Code 31.101. Education Code 31.107 [See EFAA]

VALUE Current instructional materials in a district’s inventory are consid-
ered assets and a value must be determined by the district. 19
TAC 66.1315(e)

DISTRIBUTION The board shall distribute or provide access to instructional materi-
als to students as it may deem most effective and economical.
Education Code 31.102(c); 19 TAC 66.1315(1)

SUPPLEMENTAL A school disirict may requisition supplemental instructicnal material

INSTRUCTIONAL adopted by the SBOE but not on the instructional material list un-

MATERIALS der Education Code 31.023 only if the district requisitions the sup-
plemental instructional material along with other supplementat in-
structional materials or instructional materials on the SBOE
instructional materials list that in combination cover each slement
of the essential knowledge and skills for the course for which the
district is requisitioning the suppiemental instructional materials.
Education Code 31.035(d)

AVAILABILITY OF A district that selects open-source instructional material shall requi-

OPEN-SOURCE sition a sufficient number of printed copies for use by students un-

INSTRUCTIONAL able to access the instructional material electronically unless the

MATERIALS district or school provides to each student:
1.  Electronic access to the instructional material at no cost to the

student; or
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2. Printed copies of the portion of the instructional material that
will be used in the course.
Education Code 31.103(d)
REIMBURSEMENTS OF A district may be reimbursed for allowabie IMA expenditures. Re-
IMA EXPENDITURES imbursements shall be funded through a district's IMA as funds be-

EMPLOYEE TRAINING

SPECIALIZED
INSTRUCTIONAL
MATERIAL FORMATS

come available.
A district may receive a reimbursemerit only if the district:
1. Submits a request through the EMAT system; '

2. Has a zero IMA balance or the cost of an allowable product or
service is more than the district's available IMA balance at the
time the request is submitted; and

3. Has received approval from TEA through the EMAT system.

TEA shall establish a reimbursement process for school districts
and open-enroliment charter schools.

19 TAC 66.1325

A board shall require the employee responsible for ordering in-
structional materials to complete TEA-developed training in the use
of the IMA and the use of the instructional materials ordering sys-
tem (EMAT). Training shall be completed prior to ordering instruc-
tional materials for the first time and again each time the district is
notified by TEA that the training has been updated. The district
shall maintain documentation of the completion of the required
training. 79 TAC 66.107(d)

“Specialized instructional material format” means any form of pub-

lished material converted into an alternative medium that is exclu-

sively for use by persons who are blind or with other disabilities, as
authorized by the Vocational-Rehabilitation Act and the Americans

with Disabilities Act. 19 TAC 66.1301(10)

All laws and rules applying to instructional materials provided to
students with no visuat impairments that do not conftict with Educa-
tion Code 31.028 apply to the distribution and control of specialized
instructional material formats, including but not limited to the follow-
ing:

1. Arequisition for special instructional materials shall be based
on actual student enrqllment to meet individua! student needs.

2. Each district shall conduct an annual physical inventory of all
currently adopted accessible instructional materials that have
been requisitioned by and delivered to the district. The resulis
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FOR TEACHERS

FOR STUDENTS

FOR PARENTS

BILINGUAL
INSTRUCTIONAL
MATERIALS

of the inventory shall be recorded in the district’s files and
made available to TEA upon request.

Reimbursement and/or replacement shall be made for all volumes
of specialized instructional material formats determined to be lost.

Adopted instructional materials needed by a teacher who is blind or
visually impaired shall be furnished in a specialized format by the
state without cost. The materials are to be loaned to the district as
long as needed and are to be retumed to the state when they are
no longer needed. Materials in the medium needed by the teacher
may be requisitioned by an instructional materials coordinator after
the superintendent has certified the following to the commissioner:

1. The name of the teacher;
2. The grade or subject taught; and
3. The fact of the teacher’s visual impairment.

Non-adopted instructional materials purchased by a district shall be
made available and provided in the specified format needed to stu-
dents who are blind and visually impaired at the district’s expense.

Adopted instructional materials in a specialized format that are re-
quested by a parent who is blind or visually impaired shall be fur-
nished without cost by the state. Materials in the medium needed
by the parent may be requisitioned by an instructional materials
coordinator. Requests for electronic files shall be filled by TEA af-
ter the parent signs and TEA receives a statement, through the dis-
trict, promising that the parent will safeguard the security of the
files and observe all current copyright laws. All specialized instruc-
tional material formats and electronic files with educational content
that have been provided to parents who are bfind or visually im-
paired must be returned to the focal school district at the end of the
school year for reuse.

19 TAC 66.1311, .1319(e)

A district shall purchase with the district's IMA or otherwise acquire
instructional materials for use in bilingual education classes. The
calculation used for adjusting the IMA for bilingual education stu-
dent enroliment is based on actual bilingual enrollment. The calcu-
lation shall take into account funds used for TEA administrative
purposes and juvenile justice alternative education programs and
include adjustments for bilingual education student enroliment and
high-enroliment growth. Education Code 31.029; 19 TAC 66.1313

DATE ISSUED: 2/15/2017 7 of 12

UPDATE 107
CMD(LEGAL)-P



United ISD
240903

EQUIPMENT AND SUPPLIES MANAGEMENT CMD
INSTRUCTIONAL MATERIALS CARE AND ACCOUNTING (LEGAL)

CERTIFICATION OF Prior to the beginning of each school year, each district shall certify

INSTRUCTIONAL. to the commissioner in a format approved by the commissioner

MATERIALS that, for each subject in the foundation and enrichment curriculum
other than physical education, and each grade level, the district
provides each student instructional materials that cover all sle-
ments of the essentiai knowledge and skills adopted by the SBOE
for that subject and grade level.

To determine whether each student has instructional materials that

cover all elements of the essential knowledge and skills, a districi

may consider both state- and commissioner-adopted instructional
.. materials and non-adopted instructional materials, including:

1. Instructiona! materials adopted by the SBOE;

2. Materials adopted or purchased by the commissioner under
Education Code 31.0231 or Education Code Chapier 31,
Subchapter B-1;

3. Open-source instructional materials submitied by eligible insti-
tutions and adopted by the SBOE;

4.  Open-source instructional materials made available by other
public schools; and

5. Instructional materials developed or purchased by the district.

Upon request by the commissioner, the certification shall include
supporting documentation describing the instructional materials on
which the certification is based.

The certifications shall be ratified by the board in a public meeting.

A district may not submit a requisition or request for disbursement
through the EMAT system for the next school year until the re-
quired annual certification has been received by the commissioner
for the current school year. ‘

Education Code 31.004; 19 TAC 66.1305

OWNERSHIP A student must return all instructional materials to the teacher at
the end of the school year or when the student withdraws from
school, uniess the instructional material is open-source instruction-
al material that a district does not intend to use for another student.
The printed copy of the open-source instructional material be-
comes the property of the student io whom it is distributed.

This provision does not apply to an electronic copy of open-source
instructional material.

Education Code 31.104{c), (g)—(h); 19 TAC 66.107(b)
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RESPONSIBILITY FOR
INSTRUCTIONAL
MATERIALS AND
EQUIPMENT

ACCEPTABLE
CONDITION

Each student or his or her parent or guardian is responsible for all
instructional material and technological equipment not returned in
an acceptable condition by the student. A student who fails to re-
turn in an acceptable condition all instructional materials and tech-
nological equipment forfeits the right to free instructional materials
and technological equipment until ali instructional materiais and
technological equipment previously issued but not returned in an

acceptable condition are paid for by the student, parent, or guardi-
an.

The board may not require an employee of the district to pay for
instructional materials or technological equipment that is stolen,
misplaced, or not returned by a student. [See DG]

As provided by board policy, a district may waive or reduce the
payment required if the student is from a low-income family. [See
FP} A district shall allow the student to use instructional materials
and technological equipment at school during each school day.

If instructional materials or technological equipment is not refurned
in an acceptable condition and payment is not made, a district may
withhold the student’s records. A disfrict may not prevent the stu-
dent from graduating, participating in a graduation ceremony, or
receiving a diploma. [See FL and GBA regarding student and pa-
rental right to access records; and FD, FFAB, and FL regarding a
district's duties to provide records to another district]

These provisions do not apply to an electronic copy of open-source
insfructional material.

Education Code 31.104(d)}, (e), (h); 19 TAC 66.107(c), .1319(d)
[See also EF]

Printed instructional materials are considered to be in acceptable
condition if:

1. The cover, binding, pages, spine, and all integral components
of the instructional materials are wholly intact and the instruc-
tional materials are fully usabie by other students; and

2.  All components of the instructional materials are not soiled,
torn, or damaged—whether intentionally or by lack of appro-
priate care—such that any portion of the content is too disfig-
ured or obscured to be fully accessible to other students.

19 TAC 66.1201

Electronic instructional materials are considered to be in accepta-
ble condition if:
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1. All components or applications that are a part of the electronic
instructional materials are returned;

2. The electronic instructional materials do not contain computer
code (bug, virus, worm, or similar malicious software) that has
been designed to self-replicate, damage, change, or other-
wise hinder the performance of any computer's memory, file
system, or software; and

3. The electronic instructional materials have not been installed
with plug-ins, snap-ins, or add-ins without the prior approval
of the school district.

19 TAC 66.1203

Technological equipment is considered to be in acceptable condi-

tion if:

1. The equipment is returned with the software and hardware in
their original condition unless the district authorized changes;
and

2. The physical condition of the equipment has been cared for
appropriately such that the equipment is not broken or dam-
aged beyond cost-effective replacement or repair.

19 TAC 66.12056

LOST, DAMAGED, Each district is fiscally responsible for lost, damaged, or worn out
OR WORN OUT instructional materials.

INSTRUCTIONAL .

MATERIALS A district may use the IMA or other available funds to replace lost,

damaged, or worn out instructional materials.

Worn out or damaged instructional materials must be declared by
the district as unsuitable for student use and the district must doc-
ument the method of disposal.

A district declaring worn out instructional materials must foliow the
commissioner-approved standards for worn out instructional mate-

rials.

Recycling funds received from the disposal of worn out instruction-
al materials must be:

1.

2.

DATE ISSUED: 2/15/2017
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Reported to TEA through procedures established by the
commissioner; and

Used fo purchase instructional materials and technological
equipment allowed under Education Code 31.0211.
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A district must adjust its inventory for lost, damaged, or worn out
instructional materials and replacements through the EMAT system
and document all transactions in the district annual inventory.

19 TAC 66.1321

SALE OR DISPOSAL A board must notify TEA of its intent to sell or dispose of instruc-

tional materials or technological equipment by a process estab-
lished by the commissioner.

SALE AFTER A board may sell any printed or electronic instructional materials
DISCONTINUED purchased with the district's IMA on the date the instructiona! mate-
FOR USE

" rial is discontinued for use in the public schools. The board may
only sell or dispose of online or electronic instructional materials in
compliance with the terms of any applicabie licensing agreement.

TECHNOLOGICAL A board may sell technological equipment owned by the district

EQUIPMENT that was purchased with the district’s IMA.
REPORT TO A board must report to the commissioner the amount of funds to be
COMMISSIONER received from the sale of the instructional materials and technolog-

ical equipment, identify the purchaser, and identify the instructional
materials and/or technological equipment to be sold.

USE OF PROCEEDS  Funds received by a district from a sale of instructional materials or

OF SALE technological equipment purchased with the IMA must be used to
purchase instructional materials and technological equipment al-
lowed under Education Code 31.0211. The board must certify to
the commissicner that the new instructional materials acquired
from the sale of discontinued instructional materials will cover the
Texas essential knowledge and skills and be made available to
students and/or teachers.

DISPOSAL A board may dispose of printed instructional material before the
date the instructional material is discontinued for use in the public
schools by the SBOE if the board determines that the instructional
material is not needed by the district and the board does not rea-
sonably expect that the instructional material will be needed.

A board shall determine how the district will dispose of discontin-
ued printed instructional materials and technological equipment
and must notify the commissioner prior to the disposal of any in-
structional materials, identifying the instructional materials to be
disposed and the method of disposal.

FEducation Code 31.105; 19 TAC 66.1317
ANNUAL INVENTORY A district shall conduct an annual physical inventory of:

1. Ali currently adopted instructional materials that have been
requisitioned by and delivered to the district;
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2. All non-adopted instructional materiais purchased with funds
from the IMA; and
3. All technological equipment purchased with funds from the
IMA.
The results of the inventory shall be recorded in a district’s files and
in the EMAT system. ‘
19 TAC 66.107(a), .1319(a)
LOCAL HANDLING School districts shall not be reimbursed from state funds for ex-
EXPENSES penses incurred in local handling of instructional materials. 79 TAC
66.104(d)
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Note: The following is an index of website posting require-

ments that are addressed in the legal reference material
of the policy manual. The list is not all-inclusive. The list
does not address postings that are required in response
to a specific incident or postings required under special
circumstances.

REQUIRED INTERNET A district that maintains an Internet website shall post the following:

POSTINGS

1.

DATE ISSUED: 2/15/2017
UPDATE 107
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Not later than 30 days after an accreditation status of accred-
ited-warned, accredited-probation, or not accredited-revoked
is assigned, a district must post notice on the home page of
its website with a link to the required notification under 19
Administrative Code 97.1055(f), and maintain this untii the
district is assigned the accredited status. [See AlA]

A board shall disseminate its Texas Academic Performance
Report (TAPR) by posting it on the district website under 19
Administrative Code 61.1022(f). [See AIB]

Not later than the tenth day after the first day of instruction of
each school year, a district shall make available each campus

‘report card, the district's perfermance report, the district’s ac-

creditation status and performance rating, and a definition and
explanation of each accreditation status, under Education
Code 39.362. [See AIB]

Not later than August 8 of each year, a district shall post the
locally determined performance ratings and compfiance status
for the district and each campus under 19 Administrative
Code 61.1023(h). [See AlB]

A district shall post its annual federal report card under 20
U.S.C. 6311(h){2). [See AIB]

A district shall post a targeted improvement plan for a campus
assigned an unacceptable performance rating on its website
before the board hearing on the plan under Education Code
39.106(e-1). [See AIC]

A district shall post an election notice required under Election
Code 85.007. [See BBB]

A district that is located wholly or partly in a municipality with a
population of more than 500,000 and with a student enroll-
ment of more than 15,000 shall post a report filed pursuant to
Election Code Chapter 254 by a board member, a candidate
for membership on the board, or a specific-purpose commit-
tee for supporting, opposing, or assisting a candidate or
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10.

1.

12.

13.

14.

18.

16.

17.

18.

19.
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member of a board under Election Code 254.04011. [See
BBBA]

A district shall provide access to the conflicts disclosure
statements and questionnaires under Local Government
Code 176.009. [See BBFA, CHE]

A district shall post the statements regarding activities to sup-
port student health under Education Code 28.004. [See BDF]

A board must post notice of a board meeting and, if the district
contains all or part of the area within the corporate boundaries
of a municipality with a population of 48,000 or more, the
board must also post the agenda for a board meeting under
Government Code 551.056. [See BE]

A district that has a student enrollment of 10,000 or more shall
post the archived recording, or a link thereto, of its meetings
under Government Code 551.128(b-1). [See BE]

A district issuing capital appreciation bonds shalt posf the in-
formation required by Government Code 1201.0245. [See
CCA]

A district shall include on the home page of its website the
prescribed statement if the district increases the amount of
taxes to fund maintenance and operation expenditures under
Tax Code 26.05(b). [See CCG]

A district shall post a summary of its proposed budget concur-
rently with publication of the proposed budget under Educa-
tion Code 44.0041. [See CE]

A district shall maintain its adopted budget on the district's
website until the third anniversary of the date the budget was
adopted, under Education Code 44.0051. [See CE]

A district shall continuously post its annual financial report un-
der Local Government Code 140.008 on its website until the
district posts the next annual report, or, as an alternative, the
district may post a link to the comptroller’s website where the
district’s financial information may be viewed. [See CFA]

A district shall continuously post on its website the contact
information for the district's main office, inciuding the physical
address, the mailing address, the main telephone number,
and an e-mail address, under Local Government Code
140.008()(2). [See CFA]

A district shall report its energy usage information on a pubiic-
ly accessible Internet website with an interface designed for
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20.

21.

22,

23.

24,

25.

26,

27.

28.
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ease of navigation, if available, under Government Code
2265.001. [See CL]

A district that does not participate in the uniform group heaith
insurance program (TRS ActiveCare} shall post its compara-
bility report, together with the policy or contract for the group
health coverage plan, under Education Code 22.004(d). [See
CRD}

A district shall post the board’s employment policies under
Education Code 21.204(d). [See DCB]

A disfrict shall post the transition and employment guide for
students enrolled in special education programs and their
parents in order to provide information on statewide services
and programs that assist in the transition to life outside the
public school system, under Education Code 29.0112.

A district shalf publish information from TEA under Education
Code 28.02121 explaining the advantages of the distin-
guished level of achievement and each endorsement. [See
EIF]

A district shall post the date the PSAT/NMSQT will be admin-
istered and the date any college advanced placement fests
will be administered, under Education Code 29.916. [See EK]

A district that receives funds under Title 1, Part A shall post on
its website and the website of each campus for each grade
served, information on each assessment required by the state
to comply with 20 U.S.C. 6311, other assessments required
by the state, and assessments required district-wide, under 20
U.8.C. 6312(e}2)(B). [See EKB]

A district shall post information regarding local programs and
services, including charitable programs and services, availa-
ble to assist homeless students, under Education Code
33.906. [See FDC]

A district shall prominently post information about required
and recommended immunizations and procedures for claitv-
ing an exemption from immunization requirements under Ed-
ucation Code 38.019. [See FFAB]

To the extent practicable, a district must post the procedure

for reporting bullying established by the district’s bullying poli-
cy, under Education Code 37.0832(e). [See FFI]
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OPTIONAL INTERNET A district fhat maintains an Internet website may post the following:
POSTINGS
1. Aboard may broadcast an open meeting over the Internet,

- under Government Code 551.128. [See BE]

2. Adistrict may publish the superintendent’s empioyment con-
tract on the district’s website instead of publishing it in the an-
nual financial management report under 19 Administrative
Code 109.1001(0). [See CFA]

3. Notice of a vacant position for which a certificate or license is
required may be provided by posting the position on the dis-
trict's Internet website, rather than on a bulletin board, under
Education Code 11.1513. [See DC]

4.  Adistrict may place on its internet website a current copy of
the procedural safeguards notice regarding special education
and related services, under 34 C.F.R. 300.504(b). [See
EHBAFE]

5. Adistrict may provide the annual notice to the parent of each
student enrolled in grade 9 or above of the availabiiity of pro-
grams under which a student may earn college credit, under
Education Code 28.010. [See EHDD]

“GEQSPATIAL DATA “Geospatial data product” means a document, computer file, or In-

PRODUCTS” ternet website that contains geospatial data; a map; or information
about a service involving geospatial data or a map. Gov'’t Code
2051.101(1)

NOTICE " Adistrict shall include a notice on each geospatial data product
that:

1. Is created or hosted by the district;
2. Appears to represent property boundaries; and

3. Was not produced using information from an on-the-ground
survey conducted by or under the supervision of a registered
professional land surveyor or land surveyor authorized to per-
form surveys under laws in effect when the survey was con-
ducted.

The notice must be in substantially the foliowing form: “This prod-
uct is for informational purposes and may not have been prepared
for or be suitable for legal, engineering, or surveying purposes. it
does not represent an on-the-ground survey and represents only
the approximate relative location of property boundaries.”

The notice may include language further defining the limits of liabil-
ity of a geospatial data product preducer; apply to a geospatial data
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product that contains more than one map; or for a notice that ap-
plies to a geospatial data product that is or is on an internet web-
site, be included on a separate page that requires the person ac-
cessing the website to agree to the terms of the notice before
accessing the geospatial data product.
Gov't Code 2051.102
EXEMPTION A district is not required to include the notice on a geospatial data
product that:
1. Does not contain a legal description, a property boundary
monument, or the distance and direction of a property line;
2. s prepared only for use as evidence in a legal proceeding;
3. Is filed with the clerk of any court; or
4. s filed with the county clerk.
Gov't Code 2051.103
DATE ISSUED: 2/15/2017 Sof5
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NOTICE TO PARENTS

TEACHER
QUALIFICATIONS

FEDERALLY
REQUIRED NOTICE
WHEN TEACHER
LACKS
CREDENTIALS

STATE-REQUIRED

As a condition of receiving assistance under Title |, Part A of the
Elementary and Secondary Education Act (ESEA) (20 U.S.C. 6301
et seq.), a district shall, at the beginning of each school year, notify
the parents of each student attending any school receiving such
funds that the parents may request, and the district shall provide
the parents on request (and in a timely manner), information re-
garding the professional qualifications of the student’s classroom
teachers, including, at a minimum, the following:

1. Whether the student's teacher:

a. Has met state qualification and licensing criteria for the
grade levels and subject areas in which the teacher pro-
vides instruction;

b. s teaching under emergency or other provisional status
through which state qualification or licensing criteria
have been waived; and

¢. s teaching in the field of discipline of the certification of
the teacher.

2. Whether the child is provided services by paraprofessionals
and, if so, their qualifications.

20 U.S.C. 6312(e)(1)(A)

A school that recsives such federal funds shall also provide to each
individual parent of a child who is a student in such school, with
respect to such student, timely notice that the student has been
assigned, or has been taught for four or more consecutive weeks
by, a teacher who does not meet appiicable state certification or
licensure requirements at the grade level and subject area in which
the teacher has been assigned.

20 U.S.C. 6312()(1)(B)(ii)

It a district assigns an inappropriately certified or uncertified teach-

NOTICE WHEN er (as defined below) to the same classroom for more than 30 con-
TEACHER LACKS secutive instructional days during the same school year, it shall
CREDENTIALS provide written notice of the assignment to the parents or guardi-
ans of each student in that classroom. _
A superintendent shall provide the notice not later than the 30th
instructional day after the date of the assignment of the
inappropriately certified or uncertified teacher. A district shall make
a good-faith effort to ensure that the notice is provided in a bilingual
form to any parent or guardian whose primary language is not
English. A district shall retain a copy of the notice and make
DATE ISSUED: 2/15/2017 10of 10
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PROFESSIONAL
PERSONNEL

CERTIFICATE

LICENSE

information relating to teacher certification available to the public
oh request.

An “inappropriately certified or uncertified teacher” includes an in-
dividual serving on an emergency certificate or an individual who
does not hold any certificate or permit. It does not include an indi-
vidual who is:

1. Certified and assigned to teach a class or classes outside his
or her area of certification, as determined by SBEC rules
specifying the certificate required for an assignment;

2. Serving on a certificate issued due to a hearing impairment;

3. Serving on a certificate issued pursuant to enroliment in an
approved alternative certification program;

4, Certified by another state or country and serving on a certifi-
cate issued under Education Code 21.052;

5. Serving on a school district teaching permit; or

6. Employed under a waiver granted by the commissioner of ed-
ucation.

Education Code 21.057; 19 TAC 231.1

A person may not be employed as a teacher, teacher intern or
teacher trainee, librarian, educational aide, administrator, educa-
tional diagnostician, or school counselor by a district uniess the
person holds an appropriate certificate or permit. A person who
desires to teach shall present the person’s certificate for filing with
a district before the person’s contract with a board is binding.

A person employed by a district as an educational diagnostician
before September 1, 2008, may continue employment with the dis-
trict without obtaining a certificate or permit as an educational di-
agnostician so long as the person is employed by that district.

A person is not required fo hold a certificate under Education Code
21.0487 to be employed by a district as a Junior Reserve Officer
Training Corps instructor.

An educator who does not hold a valid certificate may not be paid
for teaching or work done before the effective date of issuance of a
valid certificate.

Education Code 21.003(a), .0487(d), .053(a)~(b)

A person may not be employed by a district as an audiologist,
occupational therapist, physical therapist, physician, nurse, school
psychologist, associate school psychologist, licensed professional
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SCHOOL DISTRICT
TEACHING PERMIT

STATEMENT 7O
COMMISSIONER

NONCORE CAREER
AND TECHNICAL
COURSES

counselor, marriage and family therapist, social wotker, or speech
language pathologist unless the person is licensed by the state
agency that licenses that profession. A person may perform
specific services within those professions for a district only if the

person holds the appropriate credentials from the appropriate state
agency.

A person employed by a district before September 1, 2011, to per-
form marriage and family therapy is not required to hold a license

as a marriage and family therapist as long as the person remains

employed by the district.

Education Code 21.003(b)

A district may issue a school district teaching permit and employ as

a teacher a person who does not hold a teaching certificate issued
by SBEC. To be eligible for a school district teaching permit, a per-
son must hold a baccalaureate degres. Education Code
21.055(a)-(b)

Promptly after employing a person under a school district permit, a
district shall send a written statement to the commissioner. This
statement must identify the person, the person’s qualifications as a
teacher, and the subject or class the person will teach. The person
may teach the subject or class pending action by the
commissioner.

Not later than the 30th day after the commissioner receives a dis-
trict's statement, the commissioner may inform the district that the
person is not qualified to teach. The person may not teach if the
commissioner finds that the person is not qualified. If the commis-
sioner fails fo act before the 30th day after receiving the statement,
a district may issue the school district teaching permit and the per-
son may teach the subject or class identified in the statement sent
to the commissioner.

Education Code 21.055(c)—(d)

The following requirements do not apply to a person who will teach
only noncore academic career and technical education courses:

1. The requirement to hold a baccalaureate degree;

2. The requirement that the district send a written statement to
the commissioner identifying the person, the person’s qualifi-
cations as a teacher, and the subject or class the person will
teach; and
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DURATION OF
PERMIT

CERTIFICATION OF
PARAPROFESSIONAL
EMPLOYEES

FEDERAL
REQUIREMENTS FOR
TEACHERS AND PARA-
PROFESSIONALS

3. The requirement that the commissioner inform the district in
writing if the commissioner finds the person to be not qualified
to teach.

A board may issue a school district teaching permit to a person
who will teach courses only in career and technical education
based on gualifications certified by the superintendent. Qualifica-
tions must include demonstrated subject matter expertise such as
professional work experience, formal training and education, hold-
ing an active professional relevant industry license, certification, or
registration, or any combination of work experience, training and
education, or industry license, certification, or registration, in the
subject matter to be taught.

The superintendent shall certify to the board that a new employee
has undergone a criminal background check and is capable of
proper classroom management. A district shall require a new em-
ployee to obtain at least 20 hours of classroom management train-
ing and to comply with continuing education requirements as de-
termined by the board. -

A person may teach a career and technical education course im-
mediately upon issuance of a permit. Promptly after empioying a
person who qualifies under Education Code 21.055(d-1), the board
shall send to the commissioner a written statement identifying the
person, the course the person will teach, and the person’s qualifi-
cations to teach the course.

Education Code 21.055(d-1)

A school district teaching permit remains valid unless the district
issuing the permit revokes it for cause. A person authorized to
teach under a school district teaching permit issued by a particular
district may not teach in another school district unless that other
district complies with the permit-issuing provisions. Education
Code 21.055(e)

Educational aides shall be certified according to standards estab-
lished by the State Board for Educator Certification. 19 TAC
230.51

Teachers and paraprofessionats working in a program supported
with funds under Title I, Part A of the Elementary and Secondary
Education Act (20 U.S.C. 6301 et seq.) shall meet applicable state
certification and licensure requirements, including any require-
ments for certification obtained through alternative routes to certifi-
cation. 20 U.S.C. 6311(g)(2){J), 6312(c)(6)

The state’s professional standards for paraprofessionals working in
a program supported with Title | funds must include qualifications
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that were in place under former 20 U.S.C. 6319, as that section
existed before December 10, 2015. 20 U.S.C. 6311(g)(2)(M)

QUALIFICATIONS Each district receiving assistance under Title [, Part A of the ESEA

BEFORE shall ensure that all paraprofessionals working in a program sup-
DECEMBER 10,2015 ported with those funds shall:

DUTIES 1.

HIGH SCHOOL 2.

CIPLOMA

HIGHER 3.

EDUCATION OR
COMPETENCY
TEST

DATE ISSUED: 2/15/2017
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Be assigned only duties consistent with the following:

A paraprofessional may be assigned to:

(1) Provide one-on-one tutoring for eligible students, if
the tutoring is scheduled at a time when a student
would not otherwise receive instruction from a
teacher;

(2) Assist with classroom management, such as organ-
izing instructional and other materials;

{3) Provide assistance in a computer laboratory;
(4) Conduct parental involvement activities;

(6) Provide support in a library or media center,
(6) Actas atranslator; or

(7) Provide instructional services to students in ac-
cordance with items (b) and (c).

A paraprofessional may not provide any instructional
service to a student unless the paraprofessional is work-
ing under the direct supervision of a teacher consistent
with this section; and

A paraprofessional may assume limited duties that are
assigned to similar personnel who are not working in a
program supported with funds under this part, including
duties beyond classroom instruction or that do not bene-
fit participating children, so long as the amount of time
spent on such duties is the same proportion of total work
fime as prevails with respect to similar personnel at the
same school.,

Regardless of a paraprofessional’s hiring date, have sarned a
secondary school diploma or its recognized equivalent.

If hired after January 8, 2002, have one of the following
credentials:

Completed at least two years of study at an institution of
higher education;

Obtained an associate's (or higher) degree; or
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c. Met a rigorous standard of quality and can demonstrate,
through a formal state or local academic assessment:
(1) Knowledge of, and the ability to assist in instructing,
reading, writing, and mathematics; or
(2) Knowledge of, and the ability to assist in instructing,
reading readiness, writing readiness, and mathe-
matics readiness, as appropriate.
Receipt of a high school diploma is not sufficient to satis-
fy the formal academic assessment requirement.
EXCEPTIONS The HIGHER EDUCATION OR COMPETENCY TEST require-
ments above shall not apply to a paraprofessional:

1. Who is proficient in English and a language other than Eng-
lish and who provides services primarily to enhance the par-
ticipation of children in programs under Title }, Part A by acting
as a transiator; or

2.  Whose duties consist solely of conducting parental involve-
ment activities.

Former 20 U.S.C. 6318 in effect before Dec. 10, 2015

FEDERAL Each person employed as a special education teacher who {each-
REQUIREMENTS FOR es elementary school, middie school, or secondary school must:
SPECIAL EDUCATION ]

TEACHERS 1. Have obtained full state certification as a special education

CPR AND FIRST AID
CERTIFICATION

teacher [including participating in an alternate route to certifi-
cation as a special educator, if such alternate route meets
minimum requirements described in 34 C.F.R.
2005.56(a)(2)(ii) as in effect November 28, 2008], or passed
the state special education teacher licensing examination,
and holds a license to teach in the state as a special educa-
tion teacher;

2. Have not had special education certification or licensure re-
quirements waived on an emergency, temporary, or provi-
sional basis; and

3. Hold at least a bachelor’s degree.
20 U.S.C. 1412(a)(14)(C)

A district employee who serves as head director of a school march-
ing band, head coach, or chief sponsor of an extracurricular athlet-
ic activity (including cheerleading) that is sponsored or sanctioned
by the district or UIL must maintain and submit to the district proof
of current certification in first aid and cardiopulmonary resuscitation
issued by the American Red Cross, the American Heart Associa-
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AED CERTIFICATION

SCHOOL BUS
DRIVERS

CREDENTIALS

tion, or another organization that provides equivalent fraining and
certification. A district shall adopt procedures for administering this
requirement, including procedures for the time and manner in
which proof of current certification must be submitted. Education
Code 33.086

Each school nurse, assistant school nurse, athietic coach or spon-
sor, physical education instructor, marching band director, cheer-
leading coach, and any other employee specified by the commis-
sioner must receive and maintain certification in the use of an
automated external defibrillator (AED) from the American Heart As-
sociation, the American Red Cross, or a similar nationally recog-
nized association. Education Code 22.902 [See DMA]

For purposes of the following provisions, a “school bus driver” is a
driver transporting school children and/or school personne! on
routes to and from school or on a school-related activity trip while
operating a multifunction school activity bus, school activity bus, or
school bus. 37 TAC 14.1 [See CNA]

At a minimum, to become employed and maintain employment
status as a school bus driver, a person must meet the following
reguirements:

1. Be at least 18 years old.

2. Possess a valid driver's license designating a class appropri-
ate (with applicable endorsement, if commercial driver §i-
cense) for the gross vehicle weight rating and manufacturer’s
designed passenger capacity of the vehicle to be operated.

3. Meet the medical qualifications specified by the Department
of Public Safety (DPS) at 37 Administrative Code 14.12. [See
DBB]

4.  Maintain an acceptable driving record in accordance with the
minimum standards established by the DPS at 37 Administra-
tive Code 14.14.

5. Maintain an acceptable criminal history record, secured from
any law enforcement agency or criminal justice agency, and
reviewed in accordance with the provisions of Education
Code Chapter 22. [See DBAA]

6. Possess a valid Texas School Bus Driver Safety Training
Certificate, as specified at 37 Administrative Code 14.35 or a
valid Enroliment Certificate, as specified at 37 Administrative
Code 14.36.

Transp. Code 521.022; 37 TAC 14.11, .12, .14

DATE ISSUED: 2/15/2017 7 0f 10

UPDATE 107
DBA(LEGAL)-P



United [SD

240903
EMPLOYMENT REQUIREMENTS AND RESTRICTIONS DBA
CREDENTIALS AND RECORDS (LEGAL)

PRE-EMPLOYMENT ~ An applicant for employment as a school bus driver must disciose
INQUIRIES to the district;

1. Any violations of motor vehicle laws or ordinances (other than
parking violations) of which the applicant was convicted or for-
feited bond or collateral during the three years preceding the
date the application is submitted,

2. Any serious traffic violations, as defined by Transportation
Code 522.003(25), of which the applicant was convicted dur-
ing the ten years preceding the date the application is submit-
ted; and

3. Any suspension, revocation, or cancellation of driving privi-
lege that the applicant has ever received.

The district shall make an inquiry info the applicant’s complete driv-
ing record, with DPS and with any state in which the applicant held
a motor vehicle operator’s license or permit within the past seven
years. If no previous driving record is found to exist, the disirict
must document iis efforts to obtain such information and certify that
no previous driving record exists for the individual.

‘The district shall review the applicant's driving record fo determine
whether that person meets minimum reguirements, as described at
37 Administrative Code 14.14(d) (penalty points for convictions of
traffic law violations and crash involvements).

37 TAC 14.14(b)

ANNUAL A district shall, at least once every 12 months, make an inquiry into

EVALUATION the complete driving record of each school bus driver it employs,
with DPS and with any state in which the individual held a motor
vehicle operator’s license or permit during that time period. The
district shall review the driving record to determine whether the
individual meets the minimum requirements described at 37
Administrative Code 14.14(d) (penalty points for convictions of
traffic law violations and crash involvements). Transp. Code
521.022(d); 37 TAC 14.14(c)

DISQUALIFICATION  Any person who has accumulated ten or more penalty points shall
be considered ineligible to transport students until such time as he
or she may become qualified. A school bus driver who receives
notice that his or her license, permit, or privilege to operate a motor
vehicle has been revoked, suspended, or withdrawn shall notify the
district of the contents of the notice before the end of the business
day following the day the driver received it. A district shall not per-
mit a disqualified driver to drive a school bus, school activity bus,
or multifunction school activity bus. 37 TAC 14.14(g)
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EMPLOYEE RECORDS

PROFESSIONAL
EMPLOYEES

SERVICE RECORD

FORMER
EMPLOYEES

ACCESSTO
EMPLOYEE
RECORDS

The following records on professional personnel must be readily
available for review by the commissioner:

1. Credentials (certificate or license),

Service record(s) and any attachments;

2

3. Contract;
4.  Teaching schedule or other assignment record; and
5

Absence from duty reports.

The basic document in support of the number of years of profes-
sional service claimed for salary increment purposes and both the
state’s sick and personal leave program data for all personnet is
the service record (form FIN-115) or a similar form containing the
same information. It is the responsibility of the issuing district to
ensure that service records are true and correct and that ali service
recorded on the service record was actually performed.

The service record must be validated by a person designated by a
district to sign service records. The service record shall be kept on
file at the district.

On request by a classroom teacher, librarian, school counselor, or
nurse or by the school district employing one of those individuals, a
district that previously employed the individual shall provide a copy
of the individual's service record to the district employing the indi-
vidual. The district must provide the copy not later than the 30th
day after the later of:

1. The date the request is made; or

2. The date of the last day of the individual's service to the dis-
trict.

The original service record, signed by the employee, shall be given
to the employee upon request or sent to the next employing dis-
trict. A district must maintain a legible copy for audit purposes. A
scanned version of the original service record may be considered
official if sent directly from one employing district to another em-
ploying district,

Education Code 21.4031; 19 TAC 153.1021(b), (d)

With regard to public access to information in personnel records,
custodians of such records shalf adhere to the requirements of the
Public Information Law. Gov't Code Ch. 552 [See GBA]
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information in a personnel file is excepted from the requirements of
the Public Information Law if the disclosure would constitute a
clearly unwarranted invasion of personal privacy.

Except as provided below, an employee of a district shall choose
whether to allow public access to information in the district's custo-
dy that relates to the employee’s home address, home telephone
number, emergency contact information, or social security number,
or that reveals whether the person has family members.

Gov't Code 552.024, .102(a)

The social security number of an employee of a district in the cus-
tody of the district is confidential. A district may not require an em-
ployee or former employee of the disirict to choose whether to al-
low public access to the employee's or former employee's social
security number. Gov't Code 552.024(a-1), .147(a-1)

EMPLOYEE Al information in the personnei file of a district employee shall be

RIGHT OF made available to that employee or the employee’s designated rep-

ACCESS resentative as public information is made available under the Pub-
fic Information Law. An employee or an employee’s authorized
representative has a special right of access, beyond the right of the
general public, to information held by a district that relates to the
employee and that is protected from publiic disclosure by laws in-
tended to protect the employee’s privacy interests.

A district may not deny to the employee or his or her representative
access to information relating to the employee on the grounds that
the information is considered confidential by privacy principles un-
der the Public Information Law. A district may assert as grounds
for denial of access other provisions of the Public Information Law
or other laws that are not intended to protect the employee’s priva-
¢y interests.

If a district determines that information in the employee’s records is
exempt from disclosure under an exception of Government Code
Chapter 552, Subchapter C, other than an exception intended to
protect the privacy interest of the requestor or the person whom
the requestor is authorized to represent, it shall submit a written
request for a decision to the attorney general before disclosing the
information. If a decision is not requested, a district shall release
the information to the requestior not later than the tenth day after
the request for information is received.

Gov't Code 552.023, .102(a}, .307
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RESTRICTION ON “Public servant,” for purposes of the following Penal Code

PUBLIC SERVANTS —  provisions, includes a person elected, selected, appointed,

PENAL CODE employed, or otherwise designated as an officer, employee, or
agent of government, even if the person has not yet qualified for
office or assumed his or her duties. Penal Code 1.07(a)(41)(A), (E)

BRIBERY 1. Apublic servant shall not intentionally or knowingly offer, con-
fer, agree to confer on another, solicit, accept, or agree to ac-
cept a benefit:

a.  As consideration for the public servant's decision, opin-
ion, recommendation, vote, or other exercise of discre-
tion as a public servant.

b.  As consideration for a violation of a duty imposed on the
public servant by law.

c. Thatis a political contribution as defined by Title 15 of
the Election Code or an expenditure made and reported
as a lobbying expense in accordance with Government
Cade, Chapter 305, if the benefit was offered, conferred,
solicited, accepted, or agreed to pursuant to an express
agreement to take or withhold a specific exercise of offi-
cial discretion, if such exercise of official discretion would
not have been faken or withheld but for the benefit.

‘Benefit” means anything reasonably regarded as pecuniary
gain or pecuniary advantage, including benefit o any other
person in whose welfare the beneficiary has a direct and sub-
stantial interest.

Penal Code 36.01(3), .02

ILLEGAL GIFTS 2. Apublic servant who exercises discretion in connection with
contracts, purchases, payments, claims, or other pecuniary
transactions shall not salicit, accept, or agree to accept any
benefit from a person the public servant knows is interested in
or likely to become interested in any such transactions of a
district. Penal Code 36.08(d)

A public servant who receives an unsolicited benefit that the
public servant is prohibited from accepting under this section
may donate the benefit to a governmental entity that has the
authority to accept the gift or may donate the benefit to a rec-
ognized tax exempt charitable organization formed for educa-
tional, religious, or scientific purposes. Penal Code 36.08(i)

EXCEPTIONS “llegal Gifts to Public Servants” does not apply to:
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A fee prescribed by law to be received by a public
servant or any other benefit to which the public servant
is lawfully entitied or for which he or she gives legitimate
consideration in a capacity other than as a public
servant;

A gift or other benefit conferred on account of kinship or
a personal, professional, or business relationship inde-
pendent of the official status of the recipient;

A benefit to a public servant required to file a statement
under Chapter 572, Government Code, or a report under
Title 15, Election Code, that is derived from a function in
honor or appreciation of the recipient if:

(1} The benefit and the source of any benefit in excess
of $50 is reported in the statement; and

(2) The benefit is used solely to defray the expenses
that accrue in the performance of duties or activities
in connection with the office which are nonreim-
bursable by the state or political subdivision;

A political contribution as defined by Title 15, Election
Code;

An itemn with a value of less than $50, excluding cash or
a negotiable instrument as described by Business and
Commerce Code 3.104,

An item issued by a governmental entity that allows the
use of property or facilities owned, leased, or operated
by the governmental entity; or

Food, lodging, transportation, or entertainment accepted
as a guest and, if the donee is required by law to report
those items, reported by the donee in accordance with
that law.

Penal Code 36.10

A public servant commits a Class A misdemeanor offense if
the public servant solicits, accepts, or agrees to accept an
honorarium in consideration for services that the public serv-
ant would nof have been requested to provide but for the pub-
lic servant’s official position or duties. However, a public
servant is not prohibited from accepting transportation and
lodging expenses or meals in connection with a conference or
similar event in which the public servant renders services,
such as addressing an audience or engaging in a seminar, fo
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INSTRUCTIONAL
MATERIALS
VIOLATIONS —
COMMISSIONS

INSTRUCTIONAL
MATERIALS
VIOLATIONS —
CONFLICT

4.

(LEGAL)

the exient those services are more than merely perfunctory.
Penal Code 36.07

A public servant shall not, with intent to obtain a benefit or
with intent to harm or defraud another, intentionally or know-
ingly violate a law relating to the public servant’s office or em-
ployment, or misuse district property, services, personnel, or
any other thing of value, that has come into his or her custody
or possession by virtue of his or her office or employment.
Penal Code 39.02(a)

“Law relating to the public servant’s office or employment”
means a law that specifically applies to a person acting in the
capacity of a public servant and that directly or indirectly im-
poses a duty on the public servant or governs the conduct of
the public servant. Penal Code 39.01(1)

“Misuse” means to deal with property confrary to:

a.  An agreement under which the public servant holds the
property; _

b. A contract of employment or oath of office of a public
servant;

c.  Alaw, including provisions of the General Appropriations
Act specifically relating to government property, that
prescribes the manner of custody or disposition of the

property; or

d.  Alimited purpose for which the property is delivered or
recsived.

Penal Code 39.01(2)

An administrator or teacher commits an offense if the person re-

- ceives any commission or rebate on any instructional materials or

technological equipment used in the schools with which the person
is associated. Education Code 31.152(a)

An administrator or teacher commits an offense if the person ac-
cepts a gift, favor, or service that:

1.
2.
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Might reasonably tend to influence the person in the selection
of instructional materials or technological equipment; and

Could not be lawfully purchased with state instructiona!
material funds.
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“Gift, favor, or service” does not include staff development, in-
service, or teacher training; or ancillary materials, such as maps or
worksheets, that convey information to the student or otherwise
contribute to the learning process.
Education Code 31.152(b)—(d)
INSTRUCTIONAL A person commits a Class C misdemeanor offense if the person
MATERIALS knowingly violates any law providing for the purchase or distribu-
VIOLATIONS — tion of free instructional materials for the public schools. Education
PURCHASE AND Code 31.153
DISTRIBUTION
HOLDING CIVIL No person shall hoid or exercise at the same time more than one
OFFICE civil office of emolument, except for offices listed in the constitu-
tional provision, unless otherwise specifically provided. Tex.
Const., Art. XVI, Sec. 40(a)
A position in or membership in the Texas military forces is not con-
sidered to be a civil office of emolument. Gov't Code 437.203
Individuals who receive all or part of their compensation either di-
rectly or indirectly from funds of the state of Texas and who are not
state officers shall not be barred from serving as members of the
governing bodies of school districts (other than those in which they
are employed), cities, towns, or other local governmental districts.
Such individuals may not receive a salary for serving as members
of such governing bodies, except that a schoolteacher, retired
schoolteacher, or refired school administrator may receive com-
pensation for serving as a member of a governing body of a school
district, city, town, or local governmental district, including a water
district created under Section 59, Article XVI, or Section 52, Article
. Tex. Const, Art. XVi, Sec. 40(h)
CONFLICTS A local government officer shall file a conflicts disclosure statement
DISCLOSURE with respect to a vendor if the vendor enters into a contract with the
STATEMENT district or the district is considering entering into a contract with the
vendor; and the vendor:
BUSINESS 1. Has an employment or other business relationship with the
RELATIONSHIP local government officer or a family member of the officer, and
the business relationship results in the officer or family mem-
ber receiving taxable income, other than investment income,
that exceeds $2,500 during the 12-month period preceding
the date that the officer becomes aware that:
a. A contract between the district and the vendor has been
executed; or
DATE ISSUED: 2/15/2017 4 of 6
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GIFT(S)

FAMILY
RELATIONSHIP

DEFINITIONS

PERSONAL SERVICES
PERFORMED BY
SUPERINTENDENT

b.  The district is considering entering into a contract with
the vendor;

2. Has given to the local government officer or a family member
of the officer one or more gifts, as defined by faw, and the gift
or gifts have an aggregate value of more than $100 in the 12-

month period preceding the date the officer becomes aware
that:

a. A contract between the district and the vendor has been
executed; or

b. The district is considering entering into a contract with
the vendor; or

3. Has afamily relationship with the local government officer.

A local government officer is not required to file a conflicts disclo-
sure staiement in relation to a gift accepted by the officer or a fami-
ly member of the officer if the gift is a political contribution as de-
fined by Title 15, Election Code, or food accepted as a guest.

Local Gov't Code 176.003(a)-(a-1)

“Local government officer” means a member of the board; the su-
perintendent; or an agent (including an employee) of the disfrict
who exercigses discretion in the planning, recommending, selecting,
or contracting of a vendor. Local Gov't Code 176.001(1), (4)

“Gift" means a benefit offered by a person, including food, lodging,
transporiation, and entertainment accepted as a guest. The term
does not include a benefit offered on account of kinship or a per-
sonal, professional, or business relationship independent of the
official status of the recipient. Local Gov’t Code 176.001(2-b)

Note: For additional provisions and definitions relating to con-
flict disclosure statements, see BBFA(LEGAL).

A superintendent of a school district may not receive any financial
benefit for personal services performed by the superintendent for
any business entity that conducts or solicits business with the dis-
trict. Any financial benefit received by a superintendent for per-
forming personal services for any other entity, including a school
district, open-enrollment charter school, regional education service
center, or public or private institution of higher education, must be
approved by the board on a case-by-case basis in an open meet-
ing. The receipt of reimbursement for a reasonable expense is not
considered a financial benefit. Education Code 11.201(e)
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Note:  See also CBB for requirements when federal funds are
involved.
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EMPLOYMENT Aboard shall adopt a policy providing for the employment and du-

POLICIES ties of district personnel. The policy shall provide that:
SUPERINTENDENT 1. Aboard employs and evaluates the superintendent;
SELECTION OF 2. Asuperintendent has sole authority to make recommenda-
PERSONNEL tions to a board regarding the selection of all personnel, ex-

cept that the board may delegate final authority for those de-
cisions to the superintendent {[see SUPERINTENDENT
RECOMMENDATION, below];

CAMPUS 3. Each principal must approve each teacher or staff appoint-
ASSIGNMENTS ment to the principal’s campus as provided by Education
Code 11.202 [see DK and DF];
JOB POSTINGS 4. Notice wili be provided of vacant positions [see POSTING OF
VACANCIES, below}; and ,
EMPLOYEE 5. Each employee has the right to present grievances to the
GRIEVANCES board. [See GRIEVANCES, below]
Education Code 11.1513
TAX IDENTIFIER A board shall adopt a policy prohibiting the use of social security

numbers as employee identifiers other than for tax purposes [see
SOCIAL SECURITY NUMBERS, below]. Education Code 11.1514

CONTRACT A board shafl establish a policy designating specific positions of

POSITIONS employment, or categories of positions based on considerations
such as length of service, to which continuing contracts or term
contracts apply. Education Code 21.002(c)

DELEGATION OF A district’s employment policy may specify the terms of district em-

AUTHORITY ployment or delegate to the superintendent the authority to deter-
mine the terms of employment with the district. Education Code
11.1513(c) {For nepotism implications, see BBFB and DBE]

INTERNALAUDITOR If a district employs an internal auditor, the board shall select the
internal auditor and the internal auditor shall report directly to the
board. Education Code 11.170

SUPERINTENDENT A board may accept or reject a superintendent’s recommendation

RECOMMENDATION regarding the selection of district personnel and shall include the
board’s accepiance or rejection in the minutes of the board’s open
meeting, in the certified agenda or tape recording of a closed meet-
ing, or in the recording required under Government Code 551.125
or 551.127, as applicable. If a board rejects a superintendent's
recommendation, the superintendent shall make alternative rec-
ommendations until the board accepts a recommendation. Educa-
tion Code 11.1513(b)
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A district's employment policy must provide that not later than the
tenth school day before the date on which a district fills a vacant
position for which a certificate or license is required as provided by
Education Code 21.003 [see DBA), other than a position that af-
fects the safety and security of students as determined by the
board, the district must provide fo each current district employee:

1. Notice of the position by posting the position on:
a. Abulletin board at:

(1) A place convenient to the public in the disirict's cen-
tral administrative office, and

(2) The central administrative office of each campus
during any time the office is open; or

b. The district's internet website, if the district has a web-
gsite; and

2. Areasonable opportunity to apply for the position.
Education Code 11.1513(0)

If, during the school year, a district must fill a vacant position held
by a teacher, as defined by Education Code 21.201 [see DCB], in
less than ten school days, the district must provide notice of the
position in the manner described above as soon as possible after
the vacancy occurs. However, a district is not required to provide
the notice for ten school days before filling the position or to pro-
vide a reasonable opportunity to apply for the position. Education
Code 11.1513(e)

A district’s employment policy must provide each employee with
the right to present grievances to the board. The policy may not
restrict the ability of an employee to communicate directly with a
member of the board regarding a matter relating to the operation of
a district, except that the policy may prohibit ex parte communica-
tion relating to: '

1. A hearing under Education Code Chapter 21, Subchapter E
(Term Contracts) or F (Hearing Examiners); and

2. Another appeal or hearing in which ex parte communication
would be inappropriate pending a final decision by the board.

Education Code 11.1513(i)—(j) [See DGBA]

A district’s employment palicy may include a provision for providing
each current district employee with an opportunity to participate in
a process for transferring to another school in or position with the
district. Education Code 11.1513(c)(3) [See DK]
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CONTRACT A district shali employ each classroom teacher, principal, librarian,
EMPLOYEES nurse, or school counselor under a probationary contract, a contin-
uing contract, or a term contract. A district is not required to em-
ploy a person other than these listed employees under a proba-
tionary, continuing, or term contract. Education Cade 21.002
CLASSROOM “Classroom teacher” means an educator who is employed by a dis-
TEACHER trict and who, not less than an average of four hours each day,
teaches in an academic instructional setting or a career and tech-
nology instructional setting. The term does not include a teacher’s’
aide or a full-time administrator. Education Code 5.001(2}
LENGTH OF A contract between a district and an educator must be for a mini-
CONTRACT mum of ten months of service. An educator employed under a ten-
month contract must provide a minimum of 187 days of service.
The commissioner of education may reduce the number of days of
service, but such a reduction by the commissioner does not reduce
an educator’s salary. Education Code 21.401
EDUCATIONAL AIDES Aboard shall establish a plan to encourage the hiring of educa-
tional aides who show a willingness to become certified teachers.
Education Code 54.363(f) |
EMPLOYMENT OF A district shall file a monthly certified statement of employment of a
RETIREES

FORMER BOARD

retiree in the form and manner required by TRS. A district shall
inform TRS of changes in status of the district that affect the dis-
trict’s reporting responsibilities.

The certified statement must include information regarding em-
ployees of third party entities if the employees are service or disa-
bility retirees who were first employed by the third party entity on or
after May 24, 2003, and are performing duties or providing services
on behalf of or for the benefit of a district.

An administrator of a district who is responsible for filing the state-

ment, and who knowingly fails to file the statement, commits an
offense.

Gov’t Code 824.6022, 825.403(k); 34 TAC 31.2

A board member is prohibited from accepting employment with the

MEMBER district until the first anniversary of the date the board member's
EMPLOYMENT membership on a board ends. Education Code 11.063
NEW HIRES A district shall ensure that an employee properly completes section
1-9 FORMS 1 —“Employee Information and Verification"—on Form |-9 at the
time of hire.
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A district must verify empioyment eligibility, pursuant to the Immi-
gration Reform and Control Act, and complete Form 1-9 by the fol-
lowing dates:

1. Within three business days of initial hiring. If a district hires
an individual for employment for a duration of less than three
business days, the district must verify employment at the time
of hire.

A district shall not be deemed to have hired an individual if the
individual is continuing in his or her employment and has a
reasonable expectation of employment at all times.

When a district rehires an individual, the district may, in lieu of
completing a new 1-9, inspect a previously completed 1-9 exe-
cuted within three years of the date of rehire, to determine
whether the individual is still eligible to work.

2. For an individual whose employment authorization expires,
not later than the date of expiration.

8 C.FR. 274a.2(b)(1)(i), (i), (vif), (vii)

A district shall furnish to the Directory of New Hires (Texas Attorney
General's Office) a report that contains the name, address, and
social security number of each newly hired employee. The report
shall also contain a district’s name, address, and employer identifi-
cation number.

A district may also provide, at its option, the employee's date of
hire, date of birth, expected salary or wages, and the district's pay-
roll address for mailing of notice to withhold child support.

A district shall report new hire information on a Form W-4 or an
equivalent form, by first class mail, telephonically, electronically, or
by magnetic media, as determined by the district and in a format
acceptabie to the attorney general.

New hire reports are due:

1. Not later than 20 calendar days after the date a district hires
the empioyes; or

2. Inthe case of a district transmitting reports magnetically or
electronically, by two monthly transmissions (if necessary) not
less than 12 days nor more than 16 days apart.

New hire reports shall be considered timely if postmarked by the
due date or, if filed electronically, upon receipt by the agency.
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A district that knowingly violates the new hire provisions may be
liable for a civil penalty, as set forth at Family Code 234.105.

42 U.S.C. 653a(b), (c); Family Code 234.101-.105: 1 TAC 55,
Subch. |

A board shall adopt a policy prohibiting the use of the social securi-
ty number of an employee of the district as an employee identifier
other than for tax purposes. Education Code 11.1514

A district shall not deny to any individual any right, benefit, or privi-
lege provided by law because of the individual's refusal to disclose
his or her social security number.

The federal law does not apply to:

1. Any disclosure that is required by federal statute. The United
States Internal Revenue Code provides that the social securi-
ty number issued to an individual for purposes of federal in-
come tax laws shall be used as the identifying number for
taxpayers;

2. Any disclosure to a district maintaining a system of records in
existence and operating before January 1, 1975, if such dis-
closure was required under statute or regulation adopted be-
fore such date to verify the identity of an individuat; or

3. Any use for the purposes of establishing the identity of indi-
viduals affected by any tax, general public assistance, driver’s
license, or motor vehicle registration law within a district's ju-
risdiction.

A district that requests disclosure of a social security number shall
inform that individual whether the disclosure is mandatory or voluri-
tary, by what statutory authority such number is solicited, and what
uses will be made of it.

Privacy Act of 1974, Pub. L. No. 93-579, Sec. 7, 88 Stat. 1896,
1897 (1974}

A district that receives Title | funds shall have regulations or poli-
cies that prohibit any individual who is a school employee, contrac-
tor, or agent, or a district, from assisting a school employee in ob-
taining a new job, apart from the routine transmission of
administrative and personne! files, if the individua! or district knows,
or has probable cause to believe, that such school employee en-
gaged in sexual misconduct regarding a minor or student in viola-
tion of the iaw.

This requirement shall not apply if the information giving rise to
probable cause has been properly reported to a law enforcement
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agency with jurisdiction over the alleged misconduct; and has been
properly reported to any other authorities as required by federal,
state, or local law, including Title X of the Education Amendments
of 1972 (20 U.S.C. 1681 et seq.) and the implementing regulations
under Part 106 of Title 34, Code of Federal Regulations, or any
succeeding regulations; and: '

1. The matter has been officially closed or the prosecutor or po-
lice with jurisdiction over the alleged misconduct has investi-
gated the allegations and notified school officials that there is
insufficient information o establish probable cause that the
school employee engaged in sexual misconduct regarding a
minor or student in violation of the law;

2. The school employee has been charged with and acquitted or
otherwise exonerated of the alleged misconduct; or

3. The case or investigation remains open and there have been
no charges filed against, or indictment of, the school empioy-
ee within four years of the date on which the information was
reported {o a law enforcement agency.

20 U.S.C 7926 [See also CJ]
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Note:  This policy summarizes the Family and Medical Leave
Act (FMLA) and implementing regulations, including FML
for an employee seeking leave because of a relative’s
military service. For provisions on leaves in general, see
DEC. For provisions addressing leave for an employ-
ee’s military service, see DECB.
This introductory page outlines the contents of this policy on the
Family and Medical Leave Act. See the following sections for stat-
utory provisions on:
SECTION | General Provisions pages 2-5
1. Applicability to districts
2. Employee sligibility
3. Qualifying reasons for leave
4. Definitions
SECTION Il Leave Entitlement and Use pages 5-12
1. Amount of leave
2.  Intermittent use of leave
3. Special rules for instructional employees
4. Use of paid leave |
5. Continuation of health insurance
6. Reinstatement of employee
SECTION Il Notices and Medical Certification pages 12-19
1. Notices to employee
2. Notice to employer regarding use of FML
3. Ceriification of leave
SECTION IV Miscellaneous Provisions page 19
1. Preservation of records
2. Prohibition against discrimination
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SECTION I: GENERAL PROVISIONS

COVERED EMPLOYER  All public elementary and secondary schools are “covered employ-
ers” under the FMLA, without regard to the number of employees

employed. The term “employer” includes any person who acts di-

rectly or indirectly in the interest of a disfrict to any of the district's

employees. 29 U.S.C. 2611(4), 2618(a); 29 C.F.R. 825.104(a)

ELIGIBLE EMPLOYEE “Eligible employse” means an empioyee who:

1. Has been employed by a district for at least 12 months. The
12 months need not be consecutive;

2. Has been employed by a district for at least 1,250 hours of
service during the 12-months immediately preceding the
commencement of leave; and

3. |s employed at a worksite where 50 or more employees are
employed by the district within 75 miles of that worksite.

29 U.S.C. 2611(2); 29 C.FR. 825.110

[A district that has no eligible empioyees must comply with the re-

quirements at GENERAL NOTICE, below.]

QUALIFYING A district shall grant ieave to eligible employees:

REASONS FOR LEAVE
For the birth of a son or daughter, and to care for the newborn
child;

2. For placement with the employee of a son or daughter for
adoption or foster care [For the definitions of “adoption” and
“foster care,” see 29 C.F.R. §25.122];

3. To care for the employee’s spouse, son or daughter, or parent
with a serious health condition;

4. Because of a serious health condition that makes the em-
ployee unable to perform the functions of the employee’s job
[For the definition of “serious health condition,” see 29 C.F.R.
825.113.];

5. Because of any qualifying exigency arising out of the fact that
the employee's spouse, son, daughter, or parent is a miiitary
member on active duty or call to covered active duty status
(or has been notified of an impending call or order to covered
active duty) [For the definition of “military member," see 29
C.F.R. 825.126(b). For the definition of “covered active duty”
and “call to covered active duty status,” see 29 C.F.R.
825.102.]; and
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QUALIFYING
EXIGENCY

PREGNANCY OR
BIRTH

8. To care for a covered servicemember with a serious injury or
ilness incurred in the line of duty if the employee is the
spouse, son, daughter, parent, or next of kin of the service-
member. [For the definitions of “covered servicemember” and
“serious injury or illness,” see 29 C.F.R. 825.102, 122}

29 U.S.C. 2612(a); 29 C.FR. 825.112

For provisions regarding treatment for substance abuse, see 29
C.F.R. 825.119.

An eligible employee may take FMLA leave for one or more of the
following qualifying exigencies:

1. Short-notice deployment.

Military events and retated activities.
Childcare and school activities.
Financial and legal arrangements.
Counseling.

Rest and recuperation.
Post-deployment activities.

Parentai care.

© ® N ® ok N

Additional activities, provided that the district and employee
agree that the leave shall qualify as an exigency and agree to
both the timing and duration.

29 C.FR. 825.126

Both parents are entitled to FMLA leave tc be with a healthy new-
born child (i.e., bonding time) during the 12-month period begin-
ning on the date of birth. In addition, the expectant mother is enti-
tled to FMLA leave for incapacity due to pregnancy, for prenatal
care, or for her own serious health condition following the birth of
the child. The expectant mother is entitled to leave for incapacity
due to pregnancy even though she does not receive treatment
from a health-care provider during the absence and even if the ab-
sence does not last for more than three consecutive calendar days.
Aspouse is entitled to FMLA leave if needed to care for a pregnant
spouse who is incapacitated, during her prenatal care, or following
the birth of a child if the spouse has a serious heaith condition.
[For the definition of “needed to care for,” see 29 C.F.R. 825.124 ]
29 C.FR. 825.120
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DEFINITIONS An “equivalent position” is one that is virtually identical to the em-
“EQUIVALENT ployee's former position in terms of pay, benefits, and working con-
POSITION" ditions, including privileges, perquisites, and status. It must involve

the same or substantially similar duties and responsibilities, which
must entail substantially equivalent skill, effort, responsibility, and
authority. 29 C.FR. 825.215(a)

“NEXT OF KiN” “Next of kin of a covered servicemember” (for purposes of military
caregiver leave) means:

1. The blood relative specifically designated in writing by the
covered servicemember as his or her nearest biood relative
for purposes of military caregiver leave under the FMLA. The
designated individual shall be deemed to be the covered
servicemember’s only next of kin; or

2. When no such designation has been made, the nearest biood
relative other than the covered servicemember’s spouse, par-
ent, son, or daughter, in the following order of priority:

a. Blood relatives who have been granted legal custody of
the covered servicemember by court decrae or statutory
provisions,

b. Brothers and sisters,
¢. Grandparents,

d. Aunts and uncles, and
e. First cousins.

If there are multiple family members with the same level of re-
lationship to the covered servicemember, all such family
members shall be considered the covered servicemember's
next of kin and may take FMLA leave to provide care to the
covered servicemember, either consecutively or simultane-
ously.

29 C.FR. 825.127(d)(3)

“PARENT" “Parent” (for purposes of family, medical, and qualifying exigency
lsave) means a biological, adoptive, step or foster father or mother,
or any other individual who siood in loco pareniis to the employee
when the employee was a son or daughter. This term does not
include parents “in law.” 29 C.FR. 825.122

For the definition of “parent of a covered servicemember” for pur-
poses of military caregiver leave, see 29 C.F.R. 825.127(d)(2).
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“SON OR “Son or daughter” (for purposes of family and medicai leave)
DAUGHTER” means a biological, adopted, or foster child, a stepchild, a legal
' ward, or a child of a person standing in loco parentis, who is either
under age 18, or age 18 or older and “incapable of self-care be-
cause of a mental or physical disability” at the time that FMLA
leave is to commence. 29 C.FR. 825.122
For the definition of “son or daughter on active duty or call to active
duty status” for purposes of qualifying exigency leave, see 29
C.FR. 825.122.
For the definition of “son or daughter of a covered servicemember”
for purposes of military caregiver leave, see 29 C.F.R.
825.127(d)(1).
“SPOUSE” “Spouse” means a husband or wife. For purposes of this definition,

AMOUNT OF LEAVE

husband or wife refers to the other person with whom an individual
entered into marriage as defined or recognized under state faw for
purposes of marriage in the state in which the marriage was en-
tered into or, in the case of a marriage entered into outside of any
state, if the marriage is valid in the place where entered into and
could have been entered into in at least one state.

This definition includes an individual in a same-sex or common faw
marriage that either:

1. Was entered into in a state that recognizes such marriages: or

2. Ifentered into outside of any state, is valid in the place where
entered into and could have been entered into in at least one
state,

29 C.FR. 825.102, .122
SECTION II: LEAVE ENTITLEMENT AND USE

Except in the case of military caregiver leave, an eligible employ-
ee's FMLA leave entitiement is fimited to a total of 12 workweeks of

leave during a 12-month period for any one or more of the qualify-
ing reasons.

Spouses who are employed by the same district may be limited to
a combined total of 12 weeks of FMLA leave during any 12-month
period if leave is taken for the birth of a son or daughter, the
placement of a child for adoption or foster cars, or to care for a
parent with a serious health condition.

29 U.S.C. 2612(a), (f); 29 C.ER. 825.120(a)(3), .200, .201
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DETERMINING THE
12-MONTH PERIOD

MILITARY
CAREGIVER LEAVE

SUMMER VACATION
AND OTHER
EXTENDED BREAKS

Except with respect to military caregiver leave, a district may
choose any one of the following methods for determining the “12-
month period” in which the 12 weeks of leave entitlement occurs:

1. The calendar year;

2. Any fixed 12-month “leave year,” such as a fiscal year or a
year starting on an employee's “anniversary” date,

3. The 12-month period measured forward from the date any
employee's first FMLA leave begins; or

4. A“rolling” 12-month period measured backward from the date
an employee uses any FMLA leave.

29 C.F.R. 825.200(b)

in the case of military caregiver leave, an eligible employse’s FMLA
leave entitlement is limited to a total of 26 workweeks of leave dur-
ing a “single 12-month period.” The “single 12-month period” is
measured forward from the date an employee’s first FMLA leave to
care for the covered servicemember begins, regardless of the
method used by a district to determine the 12-month period for
other FMLA leaves. During the “single 12-month period,” an eligi-
ble employee’s FMLA Ieave entitlement is limited to a combined
total of 26 workweeks of FMLA leave for any qualifying reason. 29
C.FR. 825.200(1}, (9)

Spouses who are employed by the same district may be limited to
a combined total of 26 weeks of FMLA leave during the “single 12-
month period” if leave is taken as military caregiver leave, for the
birth of a son or daughter, for the placement of a child for adoption
or foster care, or to care for a parent with a serious health condi-
tion. 29 C.FR. 825.127(e}{(3)

If a district’s activity temporarily ceases and employees generally
are not expected to report for work for one or more weeks (e.g., a
schoo! closing for two weeks for the Christmas/New Year holiday),
those days do not count against the employee’s FMLA leave enti-
tlement. Similarly, the period during the summer vacation when the
employee would not have been required to report for duty is not
counted against the employee's FMLA leave entittement. 29 C.FR.
825.200(h), .601(a)

INTERMITTENT OR FMLA leave may be taken intermittently or on a reduced leave

REDUCED LEAVE schedule under certain circumstances. “Intermittent leave” is

SCHEDULE FMLA leave taken in separate blocks of time due to a single quali-
fying reason. A “reduced leave schedule” is a leave schedule that
reduces an employee's usual number of working hours per work-
week, or hours per workday.
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TRANSFER TO
ALTERNATIVE
POSITION

CALCULATING
LEAVE USE

SPECIAL RULES FOR
INSTRUCTIONAL
EMPLOYEES

For leave taken because of the employee’s own serious heaith
condition, to care for a spouse, parent, son, or daughter with a se-
rious health condition, or military caregiver leave, there must be a
medical need for leave and it must be that such medical need can
be best accommodated through an intermittent or reduced leave
schedule. Leave due to a qualifying exigency may also be taken
on an intermittent or reduced schedule basis.

When leave is faken after the birth of a healthy child or placement
of a healthy child for adoption or foster care, an employee may
take leave intermittentiy or on a reduced leave schedule only if the
district agrees.

29 U.S.C. 2612(b); 29 C.FR. 825.102, .202

If an employee requests intermittent or reduced schedule leave
that is foreseeable based on planned medical treatment, a district
may require the employee to transfer temporarily to an avaiiable
alternative position for which the employee is qualified and which
better accommodates recurring periods of leave than does the em-
ployee's regutar position. 29 U.S.C. 2612(b)(2); 29 C.F.R. 825.204

When an employee takes leave on an intermitient or reduced
schedule, only the amount of leave actually taken may be counted
toward the employee’s leave entitlement. A district must account
for intermittent or reduced schedule leave using an increment no
greater than the shoriest period of time that the district uses fo ac-
count for use of other forms of leave, provided the increment is not
greater than one hour. 29 C.FR. 825.205

Special rules apply to certain employees of school districts. These
special rules affect leave taken intermittently or on a reduced
schedule, or taken near the end of an academic term (semester) by
instructional employees.

“Instructional employees” are those whose principal function is to
teach and instruct students in a class, a small group, or an individ-
ual setting. This term includes not only teachers, but also athletic
coaches, driving instructors, and special education assistants such
as signers for the hearing impaired. it does not include teacher
assistants or aides who do not have as their principal job actual
teaching or instructing, nor does it include auxiliary personnel such
as counselors, psychologists, or curriculum specialists. It also
does not include cafeteria workers, maintenance workers, or bus
drivers.

29 C.FR. 825.600
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FAILURE TO
PROVIDE NOTICE
OF FORESEEABLE
LEAVE

20 PERCENT RULE

LEAVE AT THE END OF
A SEMESTER

If an instructional employee does not give required notice of fore-
seeable leave to be taken intermittently or on a reduced schedule,
a district may require the employee to take leave of a particular du-
ration or to transfer temporarily to an alternative position. Alterna-
tively, a district may require the employee to delay the taking of
leave until the notice provision is met. 28 C.FR. 825.601(b)

If an eligible instructional employee needs intermittent leave or
leave on a reduced leave schedule to care for a family member
with a serious health condition, to care for a covered
servicemember, or for the employes's own serious health
condition:; the leave is foreseeable based on planned medical
treatment; and the employee would be on leave for more than 20
percent of the totai number of working days over the period the
leave would extend, a district may require the smployee 1o choose:

1. To take leave for a period or periods of a particular duration,
not greater than the duration of the planned treatment; or

2. To transfer temporarily to an available alternative position for
which the employee is qualified, which has equivalent pay
and benefits and which better accommodates recurring peri-
ods of leave than does the employee's regular position.

“Periods of a particular duration” means a block or blocks of time
beginning no earlier than the first day for. which leave is needed
and ending no later than the last day on which leave is needed,
and may include one uninterrupted period of leave. If an employee
chooses to take leave for “periods of a particular duration” in the
case of intermittent or reduced schedule leave, the entire period of
leave taken will count as FMLA leave.

29 U.8.C. 2618(c); 29 C.F.R. 825.601, .603

As a rule, a district may not require an employee to take more
FMLA leave than the employee needs. The FMLA recognizes ex-
ceptions where instructional employees begin leave near the end
of a semester. As set forth below, the district may in certain cases
require the employee to take leave until the end of the semester.

The school semester, or “academic term,” typically ends near the
end of the calendar year and the end of spring each school year.
In no case may a school have more than two academic terms or
semesters each year for purposes of the FMLA.

If a district requires the employee to take leave until the end of the
semester, only the period of leave until the employee is ready and
able to return to work shall be charged against the employee's
FMLA leave entitlement. Any additional leave required by the dis-
trict to the end of the semester is not counted as FMLA leave;
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MORE THAN FIVE
WEEKS BEFORE
END OF SEMESTER

DURING LAST FIVE
WEEKS OF
SEMESTER

DURING LAST
THREE WEEKS OF
SEMESTER

SUBSTITUTION OF
PAID LEAVE

COMPENSATORY
TIME

however, the district shalt maintain the employee's group health
insurance and restore the employee to the same or equivalent job,
including other benefits, at the end of the leave.

29 U.S.C. 2618(d); 29 C.FR. 825.603

A district may require an instructional employee to continue taking
leave until the end of the semester if:

The employee begins leave more than five weeks before the
end of the semester;

2. The leave will last at least three weeks: and

3. The employee would return to work during the three-week pe-
riod before the end of the semester.

A district may require an instructional employee to continue taking
leave until the end of the semester if:

1. The employee begins leave during the last five weeks of the
semester for any reason other than the employee's own seri-
ous health condition or a qualifying exigency;

2. The leave will last more than two weeks; and

3. The employee would return to work during the two-week peri-
od before the end of the semester.

A district may require an instructional employee to continue taking
leave until the end of the semester if the employee begins leave
during the three-week period before the end of the semester for
any reason other than the employee's own serious health condition
or a qualifying exigency.

29 C.FER. 825.602

Generally, FMLA leave is unpaid leave. However, an employee
may choose to substitute accrued paid leave for unpaid FMLA
leave. If an employee does not choose to substitute accrued paid
leave, a district may require the employee to do so. The term
“substitute” means that the paid leave provided by the district, and
accrued pursuant to established policies of the district, will run con-
currently with the unpaid FMLA leave. An employee's ability to
substitute accrued paid leave is determined by the terms and con-

ditions of the district's normal ieave policy. 29 U.S.C. 2612(d); 29
C.FR. 825.207(a)

If an employee requests and is permitted to use accrued compen-
satory time to receive pay during FMLA leave, or if a district re-
quires such use, the compensatory time taken may be counted
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FMLAAND
WORKERS’
COMPENSATION

MAINTENANCE OF
HEALTH BENEFiTS

against the employee's FMLA leave entitement. 29 C.FR.
825.207(1)

A serious health condition may result from injury to the employee
“on or off” the job. If a district designates the leave as FMLA leave,
the leave counts against the employee's FMLA leave entitliement.
Because the workers' compensation absence is not unpaid, neither
the employee nor the district may require the substitution of paid
leave. However, a district and an employee may agree, where
state law permits, to have paid leave supplement workers' com-
pensation benefits.

if the health-care provider treating the employee for the workers'
compensation injury certifies that the employee is able to return to
a “light duty job” but is unable to retum to the same or equivalent
job, the employee may decline the district’s offer of a “light duty
job.” As a result, the employee may lose workers’ compensation
payments, but is entitled to remain on unpaid FMLA leave until the
employee's FMLA leave entitlement is exhausted. As of the date
workers' compensation benefits cease, the substitution provision
becomes applicable and either the employee may elect or the dis-
trict may require the use of accrued paid leave.

29 C.F.R. 825.207(e)

During any FMLA leave, a district must maintain the employee's
coverage under any group health plan on the same conditions as
coverage would have been provided if the employee had been
continuously employed during the entire leave period.

An employee may choose not to retain group health plan coverage
during FMLA leave. However, when the employee returns from
leave, the employee is entitled to be reinstated on the same terms
as before taking leave without any qualifying period, physical ex-
amination, exclusion of pre-existing conditions, and the like.

29 U.S.C. 2614(c); 29 C.F.R. 825.209

PAYMENT OF During FMLA leave, the employee must continue to pay the em-
PREMIUMS ployee's share of group health plan premiums. If premiums are
raised or lowered, the employee would be required to pay the new
premium rates. 29 C.FR. 825.210
FAILURE TO FPAY Unless a district has an established policy providing a longer grace
PREMIUMS period, a district’s obligations to maintain health insurance cover-
age cease if an employee's premium payment is more than 30
days late. In order to terminate the employee’s coverage, the dis-
trict must provide written notice to the employee that the payment
has not been received. Such notice must be mailed to the em-
ployee at least 15 days before coverage is to cease, advising that
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RECOVERY OF
BENEFIT COST

RIGHT TO
REINSTATEMENT

MOONLIGHTING
DURING LEAVE

coverage will be dropped on a specified date at least 15 days after
the date of the letter unless the payment has been received by that
date. Coverage for the employee may be terminated at the end of

the 30-day grace period, if the required 15-day notice has been
provided.

Upon the employee's return from FMLA leave, the district must stil
restore the employee to coverage/benefits equivalent to those the
employee would have had if leave had not been taken and the
premium payment(s) had not been missed. The employee may not
be required to meet any qualification requirements imposed by the
plan, including any new preexisting condition waiting period, to wait
for an open season, or to pass a medical examination to obtain re-
instatement of coverage.

29 C.FR. 825.212

If an employee fails to return to work after FMLA leave has been
exhausted or expires, a district may recover from the employee its
share of health plan premiums during the employee’s unpaid FMLA
leave, unless the employee’s failure to return is due to one of the
reasons set forth in the regulations. A district may not recover its
share of health insurance premiums for any period of FMLA leave
covered by paid leave. 29.C.FR. 825.213

On return from FMLA leave, an employee is entitled to be returned
fo the same position the employee held when leave began, or to an
equivalent position with equivalent benefits, pay, and other terms
and conditions of employment. An employee is entitied to rein-
statement even if the employee has been replaced or his or her
position has been restructured to accommodate the employee's
absence. However, an employee has no greater right to reinstate-
ment or to other benefits and conditions of employment than if the
employee had been continuously employed during the FMLA leave
period. 29 C.FR. 825.214, .216(a)

if a district has a uniformly applied policy governing outside or sup-
plemental employment, the policy may continue to apply to an em-
ployee while on FMLA leave. A district that does not have such a
policy may not deny FMLA benefits on the basis of outside or sup-
plemental employment unless the FMLA leave was fraudulently
obtained. 29 U.S.C. 2618(e); 29 C.FR. 825.216(s)

REINSTATEMENT A district shall make the determination of how an employee is to be
OF SCHOOL restored to “an equivalent position” upon return from FMLA leave
EMPLOYEES an the basis of established school board policies and practices.
The “established policies” must be in writing, must be made known
to the employee before the taking of FMLA leave, and must clearly
explain the employee's restoration rights upon return from leave.
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PAY INCREASES
AND BONUSES

KEY EMPLOYEES

EMPLOYER NOTICES
GENERAL NQOTICE

Any established policy which is used as the basis for restoration of
an employee to “an equivalent position” must provide substantially
the same protections as provided in the FMLA. For example, an
employee may not be restored to a position requiring additional
licensure or certification. 29 C.FR. 825.604

An employes is entitled to any unconditional pay increases that
may have occurred during the FMLA leave period, such as cost of
living increases. Pay increases conditioned upon seniority, length
of service, or work performed must be granted in accordance with
a district's policy or practice with respect to other employees on an
equivalent leave status for a reason that does not qualify as FMLA
leave.

Equivalent pay includes any bonus or payment, whether it is dis-
cretionary or non-discretionary. However, if a bonus or other pay-
ment is based on the achievement of a specified goal such as
hours worked, products sold, or perfect attendance, and the em-
ployee has not met the goal due to FMLA leave, then the payment
may be denied, unless otherwise paid to employees on an equiva-
lent leave status for a reason that does not qualify as FMLA leave.
For example, if an employee who used paid vacation leave for a
non-FMLA purpose would receive the payment, then an employee
who used paid vacation leave for an FMLA-protected purpose also
must receive the payment.

29 C.FR. 825.215(c)

A district may deny job restoration to a key employee if such denial
is necessary to prevent substantial and grievous economic injury to
the operations of the district. 29 U.8.C. 2614(b); 29 C.FR.
825.217-.219

SECTION lll: NOTICES AND MEDICAL CERTIFICATION

Every covered employer must post on its premises a notice ex-
plaining the FMLA's provisions and providing information concern-
ing the procedures for filing complaints with the Department of La-
bor's Wage and Hour Division. The notice must be posted
prominently where it can be readily seen by empioyees and appli-
cants for employment. Covered employers must post this general
notice even if no employees are eligible for FMLA leave.

if a district has any eligible employees, it shall also:

1. include the notice in employee handbooks or other written
guidance to employees conceming employee benefits or
leave rights, if such written materials exist; or

DATE ISSUED: 2/15/2017 12 of 19

UPDATE 107
DECA(LEGAL)-P



United iSD
240903

LEAVES AND ABSENCES DECA
FAMILY AND MEDICAL LEAVE {LEGAL}

ELIGIBILITY NOTICE

RIGHTS AND
RESPONSIBILITIES
NOTICE

2.  Distribute a copy of the general notice to each new employee
upon hiring.

Electronic posting is sufficient if it meets the other requirements of
this section.

If a district's workforce is comprised of a significant portion of
workers who are not literate in English, the district shall provide the
general notice in a language in which the employees are literate.

A district may use Department of Labor (DOL) form WHD 1420 or
may use another format so long as the information provided

includes, at a minimum, all of the information contained in that
notice.

29 C.FR. 825.300(a)

When an employee requests FMLA leave, or when a district ac-
quires knowledge that an employee's leave may be for an FMLA-
qualifying reason, the district must notify the employes of the em-
ployee's eligibility to take FMLA leave. If the employes is not eligi-
ble for FMLA leave, the notice must state at least one reason why
the employee is not eligible.

A district must provide the eligibility notice within five business
days, absent extenuating circumstances. Notification of eligibility
may be oral or in writing. The district may use DOL form WH-381
to provide such notification to employees. The district shall trans-
late the notice in any situation in which it is required fo translate the
general notice,

29 C.FR. 825.300(b)

Each time a district provides an eligibility notice to an employes,
the district shall also provide a written rights and responsibilities
notice. The rights and responsibilities notice must include the in-
formation required by the FMLA regulations at 29 C.F.R.
825.300(c)(1).

A district may use DOL. form WH-381 to provide such notification to
employees. A district may adapt the prototype notice as appropri-
ate to meet these notice requirements. The notice may be distrib-
uted electronically if it meets the other requirements of this section.
The district shall translate the notice in any situation in which it is
required to translate the general notice.

29 C.FR. 825.300(c)

DESIGNATION When a district has enough information to determine whether leave
NOTICE is being taken for an FMLA-qualifying reason, the district must noti-
fy the employee whether the leave will be designated as FMLA
DATE ISSUED: 2/15/2017 13 of 19
UPDATE 107

DECA(LEGAL)-P



United ISD
240903

LEAVES AND ABSENCES DECA
FAMILY AND MEDICAL LEAVE (LEGAL)

leave. If the district determines that the leave wili not be designat-
ed as FMLA-qualifying, the district must notify the employes of that
determination. Absent extenuating circumstances, a district must
provide the designation notice within five business days.

A district may use DOL. form WH-382 to provide such notification to
employees. If the leave is not designated as FMLA leave because
it does not meet the requirements of the Act, the notice to the
employee that the leave is not designated as FMLA leave may be
in the form of a simple written statement.

The designation notice must include the information required by
the FMLA regulations at 29 C.F.R. 825.300(d)(1) (substitution of
paid leave), (d)(3) (fitness for duty certification), and (d)(6) (amount
of leave charged against FMLA entitement). For further provisions
on designation of leave, see 29 C.F.R. §25.301.

29 C.FR. 825.300(d)

RETROACTIVE A district may retroactively designate leave as FMLA leave, with

DESIGNATION appropriate notice to the employes, if the district's failure to timely
designate leave does not cause harm or injury to the employes. In
addition, a district and an employee may agree that leave will be
retroactively designated as FMLA leave. 29 C.F.R. 825.301(d)

EMPLOYEE NOTICE An employee giving notice of the need for FMLA leave must state a
qualifying reason for the feave and otherwise satisfy the require-
ments for notice of foreseeable and unforeseeable leave, below.
The employee does not need to expressly assert rights under the
Act or even mention the FMLA. 29 C.FR. 825.301

FORESEEABLE An employee must provide at least 30 days’ advance notice before

LEAVE FMLA leave is to begin if the need for leave is foreseeable based
upon an expected birth, placement for adoption or foster care, or
planned medical treatment of the employee, a family member, or a
covered servicemember. If 30 days' notice is not practicable, the
employee must give notice as soon as practicable. For leave due
to a qualifying exigency, the employee must provide notice as soon
as practicable regardless of how far in advance the leave is fore-
seeable.

When planning medical treatment, the employee must consult with
the district and make a reasonabile effort to schedule the freatment
so as not to disrupt unduly the district’s operations, subject to the
approval of the health-care provider.

29 C.FR. 825.302

UNFORESEEABLE When the approximate timing of leave is not foreseeable, an em-

LEAVE ployee must provide notice to a district as soon as practicable un-
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der the facts and circumstances of the particular case. It generally
should be practicable for the employee to provide notice of leave
that is unforeseeable within the time prescribed by the district’s
usual and customary notice requirements applicable to such leave.
29 C.FR. 825.303
COMPLIANCE WITH A district may require an employee to comply with its usual and
DISTRICT

REQUIREMENTS

CERTIFICATION OF
LEAVE

TIMING

INCOMPLETE OR

INSUFFICIENT
CERTIFICATION

customary notice and procedural requirements for requesting
leave, absent unusual circumstances. If an employee does not
comply with usual notice and procedural requirements, and no un-
usual circumstances justify the failure to comply, FMLA leave may
be delayed or denied. 29 C.FR. 825.302(d), .303(c)

A district may require that an employee's FMLA leave be supported
by ceriification, as described below. The district must give notice of
a requirement for certification each time certification is required. At
the time the district requests certification, the district must advise
the employee of the consequences of failure to provide adequate
certification. 29 C.FR. 825.305(a)

In most cases, a district should request certification at the time the
employee gives notice of the need for leave or within five business
days thereafter or, in the case of unforeseen leave, within five
business days after the leave commences. The district may re-
quest certification at a later date if the district later has reason to
guestion the appropriateness of the leave or its duration. The em-
ployee must provide the requested certification to the district within
15 calendar days after the district's request, unless it is not practi-
cable under the particular circumstances to do so despite the em-
ployee's diligent, good faith efforts. 29 C.FR. 825.305(b)

A district shall advise an employee if it finds a certification incom-
plete or insufficient and shall state in writing what additional infor-
mation is necessary to make the certification complete and suffi-
cient. The district must provide the employee with seven calendar
days (unless not practicable under the particular circumstances

despite the employee's diligent, good faith efforis) to cure any such
deficiency.

- A ceriification is “incomplete” if one or more of the applicable en-

tries have not been completed. A certification is “insufficient” if it is
complete, but the information provided is vague, ambiguous, or
non-responsive. A certification that is not returned to the district is
not considered incomplete or insufficient, but constitutes a failure to
provide certification.

29 C.FR. 825.305(c)
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MEDICAL
CERTIFICATION OF
SERIOUS HEALTH
CONDITION

GENETIC
INFORMATION

AUTHENTICATION
AND CLARIFICATION

When leave is taken because of an employee's own serious health
condition, or the serious heaith condition of a family member, a dis-
irict may require the employee to obiain medical certification from a
health-care provider. A district may use DOL optional form WH-
380-E when the employee needs leave due to the employee's own
serious health condition and optional form WH-380-F when the
employee needs leave to care for a family member with a serious
health condition. A district may not require information beyond that
specified in the FMLA reguiations.

An employee may choose to comply with the certification require-
ment by providing the district with an authorization, release, or
waiver allowing the district to communicate directly with the heaith-
care provider.

For the definition of “health-care provider,” see 29 C.F.R. 825.125.
29 C.FR. 825.306

A district subject to the Genetic Information Nondiscrimination Act
{GINA) shall comply with the GINA rules with respect to a request
for medical information. 29 C.F.R. 1635.8(b)(1)(i)(A) [See DAB]

If an employee submits a complete and sufficient certification
signed by the health-care provider, a district may not request addi-
tional information from the health-care provider. However, the dis-
trict may contact the health-care provider for purposes of clarifica-
tion and authentication of the certification after the district has
given the employee an opportunity fo cure any deficiencies, as set
forth above. To make such contact, a district must use a health-
care provider, a human resources professional, a leave administra-
tor, or a management official. Under no circumstances may the
employee’s direct supervisor contact the employee's health-care
provider.

“Authentication” means providing the health-care provider with a
copy of the certification and requesting verification that the infor-
mation on the form was completed and/or authorized by the health-
care provider who signed the document; no additional medical in-
formation may be requested.

“Clarification” means contacting the health-care provider to under-
stand the handwriting on the certification or to understand the
meaning of a response. A district may not ask the heaith-care pro-
vider for additional information beyond that required by the certifi-
cation form. The requirementis of the Health Insurance Portability
and Accountability Act (HIPAA) Privacy Rule must be satisfied
when individually identifiable health information of an employee is
shared with a district by a HIPAA-covered health-care provider.

29 C.FR. 825.307(a)
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SECOND AND THIRD  If a district has reason to doubt the validity of a medical certifica-

OPINIONS tion, the district may require the employee to obtain a second opin-
ion at the district’s expense. If the opinions of the employee's and
the district’s designated health-care providers differ, the district
may require the employee to obtain certification from a third health-

care provider, again at the district's expense. 29 C.FR.
825.307(b), (c)

FOREIGN MEDICAL  If the employee or a family member is visiting another country, or a

CERTIFICATION family member resides in another country, and a serious heaith
condition develops, the district shall accept medical certification as
well as second and third opinions from a health-care provider who
practices in that country. If the certification is in a language other
than English, the employee must provide the district with a written
transiation of the certification upon request. 29 C.FR. 825.307(f)

RECERTIFICATION A district may request recertification no more often than every 30
days and only in connection with an absence by the employee, ex-
cept as set forth in the FMLA regulations. The district must allow at
least 15 calendar days for the employee to provide recertification.

As part of the recertification for leave taken because of a serious
health condition, the district may provide the health-care provider
with a record of the employee's absence pattern and ask the
health-care provider if the serious health condition and need for
leave is consistent with such a pattern.

29 C.FR. 825.308

CERTIF{CATION— The first time an employee requests leave because of a qualifying

QUALIFYING exigency, a district may require the employee to provide a copy of

EXIGENCY LEAVE the military member's active duty orders or other documentation
issued by the military which indicates that the military member is on
covered active duty or call to covered active duty status, and the
dates of the covered military member’s covered active duty ser-
vice.

A district may also require that the leave be supported by a certifi-
cation that addresses the information at 29 C.F.R. 825.309(b). The
district may use DOL optional form WH-384, or another form con-
taining the same basic information, for this certification. The district
may not require information beyond that specified in the regula-
tions.

29 C.ER. 825.309

CERTIFICATION— - When an employee takes military caregiver leave, a district may

MILITARY require the employee to obtain a certification completed by an

CAREGIVERLEAVE  authorized health-care provider of the covered servicemember. In
addition, the district may request that the employee and/or covered
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servicemember address in the certification the information at 29
C.F.R. 825.310(c). The district may also require the employee to
provide confirmation of a covered family reiationship to the
seriously injured or ill servicemember.

A district may use DOL opticnal form WH-385, or another form con-
taining the same basic information, for this certification. The district
may not require information beyond that specified in the regula-
tions. A district must accept as sufficient certification “invitational
travel orders” (“ITOs") or “invitational travel authorizations” (“ITAs”)
issued to any family member to join an injured or ill servicemember
at his or her bedside.

A district may seek authentication and/or clarification of the certifi-
cation under the procedures described above. Second and third
opinions, and recertifications, are not permitted for leave to care for
a covered servicemember.

29 C.FR. 825.310

INTENT TO RETURN A district may require an employee on FMLA ieave to report period-

TO WORK ically on the employee's status and intent to return to work. The
district's policy regarding such reporis may not be discriminatory
and must take into account all of the relevant facts and circum-
stances related to the individual employee’s |leave situation. 29

C.FR. 825.311
FITNESS FOR DUTY  As a condition of restoring> én employee who took FMLA leave due
CERTIFICATION to the employee's own serious health condition, a district may have

a uniformly applied policy or practice that requires all similarly situ-
ated employees (i.e., same occupation, same serious health condi-
tion) who take leave for such conditions to obtain and present certi-
fication from the employee’s health-care provider that the
employee is able to resume work. A district may require that the
certification specifically address the employee's ability to perform
the essential functions of the employee's job. 29 C.FR. §25.312

FAILURE TO If the employee fails to provide the district with a complete and suf-
PROVIDE ficient certification, despite the opportunity to cure, or fails to pro-
CERTIFICATION vide any certification, the district may deny the taking of FMLA

leave. This provision applies in any case where a district requests
a certification, including any clarifications necessary to determine if
certifications are authentic and sufficient. 29 C.FR. 825.305

For failure to provide timely certification of foreseeable leave, see
29 C.F.R. 825.313(a). For failure to provide timely certification of
unforeseeable leave, see 29 C.F.R. 825.313(b). For failure to pro-
vide timely recertification, see 29 C.F.R. 825.313(c). For failure to
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provide timely fitness-for-duty certification, see 29 C.F.R.
825.313(d).
SECTION {V: MISCELLANEOUS PROVISIONS

RECCRDS

PROHIBITION AGAINST
DISCRIMINATION AND

A district shall make, keep, and preserve records pertaining to its
obligations under the FMLA in accordance with the recordkeeping
requirements of the Fair Labor Standards Act (FLSA) and the
FMLA regulations. A district shall keep these records for no less
than three years and make them available for inspection, copying,
and transcription by representatives of the DOL upon request.

If the district is preserving records electronically, the district must
comply with 28 C.F.R. 825.500(b). A district that has eligible em-
ployees must maintain records with the data set forth at 29 CFER.
825.500(c). A district that has no eligible employees must maintain
just the data at 29 C.F.R. 825.500(c)(1 ). For districts in a joint em-
ployment situation, see 29 C.F.R. 825.500(e).

Records and documents relating to certifications, recertifications, or
medical histories of employees or employees’ family members,
created for purposes of FMLA, shall be maintained as confidentiai
medical records in separate files/records from the usual personnel
files.

If the Genetic Information Nondiscrimination Act (GINA) is applica-
ble, records and documents created for purposes of FMLA leave
that contain family medical history or genetic information shall be
maintained in accordance with the confidentiality requirements of
GINA (see 29 C.F.R. 1635.9), which permit such information to be
disclosed consistent with the requirements of the FMLA. [Forin-
formation regarding GINA, see DAB(LEGAL).]

If the Americans with Disabilities Act (ADA) is also applicable, such
records shall be maintained in conformance with ADA confidentiali-
ty requirements [see 29 C.F.R. 1630.14(c){1)], except as set forth
in this section of the regulations.

29 C.FR. 825.500

The FMLA prohibits interference with an employee's rights under
the law, and with legal proceedings or inquiries relating to an em-

RETALIATION ployee's rights. 29 U.S.C. 2615; 29 C.FR. 825.220
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