ALEDO ISD BOARD MEETING TEMPLATE

MEETING DATE: December 12, 2011

AGENDA ITEM: Public Hearing to Consider Taxation of Goods-In-Transit

PRESENTER: Earl Husfeld

ALIGNS TO BOARD GOAL(S):

6.

Provide resources and facilities consistent with the growth of the District.

BACKGROUND INFORMATION:

In 2007, the 80™ Texas Legislature enacted Texas Tax Code § 11.253 (House
Bill 621) which implemented the goods-in-transit exemption authorized by Texas
Constitution, Article 8, Section 1-n. That bill defined goods-in-transit in part as
tangible personal property detained in a location in this state whose owner did
not have direct or indirect ownership of the facility at which the property was
assembled, stored, manufactured, processed, or fabricated. House Bill 621 also
provided for a local option to tax goods-in-transit notwithstanding the exemption.
The 82" Texas Legislature has now enacted Senate Bill 1, amending Texas Tax
Code 8§ 11.253, and through that amendment, has narrowed the definition of
goods-in-transit. The amendment is effective October 1, 2011 and it applies to
tax years 2012 and subsequent. The only exemption now authorized relates to
those goods being stored. Senate Bill 1, under the new subsection (j-1) of
Section 11.253, requires that if a taxing unit wishes to tax the newly defined
goods-in-transit, the taxing unit must take affirmative action to do so.

If a taxing unit desires to tax the newly defined goods-in-transit, a public hearing
must be held for the purpose of providing the taxing unit's taxpayers the
opportunity to express their opinions on the subject.

For your review and additional information, correspondence from Linebarger
Goggan Blair & Sampson, LLP, the District’s delinquent tax attorney, and a copy
of the relevant part of Senate Bill 1 and its analysis, follows this template.

ADMINISTRATIVE CONSIDERATIONS:

Hold the public hearing.

FISCAL NOTE:

None

ADMINISTRATIVE RECOMMENDATION:
Allow Mr. Husfeld to briefly explain this item and then allow members of the public to
speak for or against the taxation of goods-in-transit.



LINEBARGER GOGGAN BLAIR & SAMPSON, LLP

ATTORNEYS AT LAw

100 THROCKMORTON, SUITE 300
FORT WORTH, TEXAS 76102

817.877.4589
FAX 817.877.0601

September 12, 2011

Dan Manning, Superintendent
Aledo Independent School District
1008 Bailey Ranch Road

Aledo, Texas 76008

RE: Senate Bill 1/ Exemption of goods in transit
Dear Mr. Manning:

BACKGROUND

In 2007, the 80™ Texas Legislature enacted Tex. Tax Code § 11.253 (House Bill 621)
which implemented the goods-in-transit exemption authorized by Texas Constitution, Art. 8, sec.
1-n. That bill defined “goods-in-transit” in part as tangible personal property detained in a
location in this state whose owner did not have direct or indirect ownership of the facility at
which the property was assembled, stored, manufactured, processed, or fabricated.

House Bill 621 also provided for a local option to tax goods-in-transit notwithstanding
the authorized exemption. And, a number of taxing units chose to do so beginning in tax year
2008 by taking official action through their governing bodies.

NEW LOCAL OPTION AVAILABLE

The 82™ Legislature has now enacted Senate Bill 1, amending § 11.253 and, through that
amendment, has narrowed the definition of “goods-in-transit.” The amendment is effective
October 1, 2011 and it applies to tax years 2012 and subsequent. The only exemption now
authorized relates only to those goods being stored.

Senate Bill 1, under the new subsection (j-1) of Section 11.253, also requires that if a
taxing unit wishes to tax the newly defined goods-in-transit, then it must take affirmative
action to do so, even if the taxing unit previously acted under House Bill 621 back in 2007. 1f
the taxing unit favors the exemption, then no affirmative action need be taken.

STEPS TO TAKE IN EXERCISING LOCAL OPTION TO TAX THE PROPERTY

The governing body of a local taxing entity may elect to tax goods-in-transit, but only
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after holding a public hearing for the purpose of providing your taxpayers the opportunity to
express their opinions on the subject. The public hearing may be held in conjunction with a
regular meeting of the governing body. And, there is no requirement for publishing notice of the
hearing other than including notice of the public hearing on a regular meeting agenda.

If your taxing unit chooses to tax goods-in-transit for the tax year 2012 and subsequent
years, the governing body must act no_sooner than October 1, 2011 and no later than
December 31, 2011. If your taxing unit elects to tax goods-in-transit, those goods will remain
taxable until the governing body takes action to rescind or repeal its previous action and grant the
exemption.

In the event that your governing body wishes to take the affirmative action
necessary in taxing the property, we are enclosing herewith a form of Resolution, Ordinance, or
Order which needs to be passed and approved by the governing body prior to January 1, 2012.
A copy of the relevant part of Senate Bill 1 and a copy of its analysis are also enclosed. We hope
you find this material helpful, regardless of which policy your taxing unit chooses to follow.

Please remember a public hearing must be conducted as a separate agenda item prior
to adopting the resolution. These may be done at the same meeting. Finally, you must send a
copy of any resolution, ordinance, or order passed by your governing body to each chief
appraiser for each appraisal district that serves your taxing unit. A form of transmittal letter to
the chief appraiser is enclosed for your convenience.

We are recommending that our clients have the public hearing and pass the
resolution/ordinance in order to tax goods-in-transit. Please feel free to call on us if we may be
of further assistance.

Very truly yours,

LINEBARGER GOGGAN BLAIR
& SAMPSON, LLP

‘ Barbara M. Williams
Attorney at Law
Enclosures

ccC:

Larry Hammonds, Chief Appraiser
Parker County

1108 Sante Fe

Weatherford, Texas 76086
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ARTICLE 48. AD VALOREM TAXATION OF CERTAIN STORED PROPERTY
SECTION 48.01. Subsection (a), Section 11.253, Tax Code,
is amended by amending Subdivision (2) and adding Subdivisions
(5) and (6) to read as follows:
(2) "Goods-in-transit" means tangible personal
property that:
(A) 1is acquired in or imported into this state
to be forwarded to another location in this state or outside
vy

this state;

(B) is stored under a contract of bailment by a

public warehouse operator [detained] at one or more public

warehouse facilities [a—3eeatier] in this state that are not in

any way owned or controlled by [im—whieh] the owner of the

personal property [dees—mot—have—a—direct—or—indirect—ownership

interest] for the account of [assembling—storings
manufacturing—precessing—or—fabricating—purpeses—Ppy¥] the

person who acquired or imported the property:;

(C) 1is transported to another location in this
state or outggde this state not later than 175 days after the
date the person acquired the property in or imported the
property into this state; and

(D) does not include oil, natural gas, petroleum

products, aircraft, dealer's motor vehicle inventory, dealer's

vessel and outboard motor inventory, dealer's heavy equipment



inventory, of retail manufactured housing inventory.

(5) "Bailee" and "warehouse" have the meanings

assigned by Section 7.102, Business & Commerce Code.

(6) "Public warehouse operator" means a person that:

(A) 1is both a bailee and a warehouse; and

(B) stores under a contract of bailment, at one

or more public warehouse facilities, tangible personal property

that is owned by other persons solely for the account of those

persons and not for the operator's account.

SECTION 48.02. Section 11.253, Tax Code, is amended by
amending Sub&éctions (e) and (h) and adding Subsections (j-1)
and (j-2) to read as follows:

(e) In determining the market wvalue of goods-in-transit
that in the ©preceding year were [assembled;] stored(+
mapgfactured—processed—er—fabriecated] in this state, the chief
appraiser shall exclude the cost of equipment, machinery, or
materials that entered into and became component parts of the
goods-in-transit but were not themselves goods-in-transit or
that were not transported to another location in this state or
outside this state before the expiration of 175 days after the
date they wefé brought into this state by the property owner or
acquired by the property owner in this state. For component
parts held in bulk, the chief appraiser may use the average

length of time a component part was held by the owner of the



component parts during the preceding year at a location in this
state that was not owned by or under the control of the owner of
the component parts in determining whether the component parts
were transpof:fed to another location in this state or outside
this state before the expiration of 175 days.

(h) The chief appraiser by written notice delivered to a
property owner who claims an exemption under this section may
require the property owner to provide copies of property records
so the chief appraiser can determine the amount and value of

goods-in-transit and that the location in this state where the

goods-in-transit were detained for storage [assemblingr—sStoringr
manufacturing—processing,—or—fabricating—purpeses] was not

owned by or under the control of the owner of the goods-in-
transit. 1f ‘fhe property owner fails to deliver the information
requested in the notice before the 31st day after the date the
notice is delivered to the property owner, the property owner
forfeits the right to claim or receive the exemption for that
year.

(i-1) Notwithstanding Subsection (j) or official action

that was taken under that subsection before October 1, 2011, to

tax goods-in-transit exempt under Subsection (b) and not exempt

under other law, a taxing unit may not tax such goods-in-transit

in a tax year that begins on or after January 1, 2012, unless

the governiné/body of the taxing unit takes action on or after




October 1, 2011, in the manner required for official action by

the governing body, to provide for the taxation of the goods-in-

transit. The official action to tax the goods-in-transit must

be taken before January 1 of the first tax year in which the

governing body proposes to tax goods-in-transit. Before acting

’ s
to tax the exempt property, the governing body of the taxing

unit must conduct a public hearing as required by Section 1-

n(d), Article VIII, Texas Constitution. If the governing body

of a taxing unit provides for the taxation of the goods-in-

transit as provided by this subsection, the exemption prescribed

by Subsection (b) does not apply to that unit. The goods-in-

transit remain subject to taxation by the taxing unit until the

governing body of the taxing unit, in the manner required for

official action, rescinds or repeals its previous action to tax

goods-in-transit or otherwise determines that the exemption

’ s
prescribed by Subsection (b) will apply to that taxing unit.

(j-2) Notwithstanding Subsection (j-1), if under

Subsection (j) the governing body of a taxing unit, before

October 1, 2011, took action to provide for the taxation of

goods-in-transit and pledged the taxes imposed on the goods-in-

transit for the payment of a debt of the taxing unit, the tax

officials of the taxing unit may continue to impose the taxes

against the goods-in-transit until the debt is discharged, if

cessation of the imposition would impair the obligation of the




contract by which the debt was created.

SECTION 48.03. Subdivision (2), Subsection (a), Section
11.253, Tax Code, as amended by this article, applies only to an
ad valorem tax year that begins on or after January 1, 2012.

SECTION 48.04. (a) Except as provided by Subsection (b)
of this section, this article takes effect January 1, 2012.

(b) Section 48.02 of this article takes effect October 1,

2011. ’ s

’ s



EXCERPT FROM BILL ANALYSIS OF C.S.S.B. 1

Article 47. Ad Valorem Taxation of Certain Stored Property

C.S.S.B. 1 amends the Tax Code to prohibit a taxing unit from taxing goods-in-transit in a tax year
that begins on or after January 1, 2012, unless the governing body of the taxing unit takes action on
or after October 1, 2011, in the manner required for official action by the governing body, to provide
for the taxation of the goods-in-transit. The bill requires official action to tax the goods-in-transit to
be taken before January 1 of the first tax year in which the governing body proposes to tax goods-in-
transit and requires the governing body of the taxing unit to conduct a public hearing required by the
Texas Constitution before acting to tax the exempt property. The bill establishes that, if the
governing body provides for such taxation, the tax exemption for goods-in-transit does not apply to
that unit and that the goods-in-transit remain subject to taxation by the taxing unit until the governing
body, in the manner required for official action, rescinds or repeals its previous action to tax goods-
in-transit or otherwise determines that the exemption will apply to that taxing unit.

C.S.S.B. 1 authorizes the tax officials of a taxing unit, if the unit's governing body, before October 1,
2011, took the required official action to provide for the taxation of goods-in-transit and pledged the
taxes imposed on the goods-in-transit for the payment of a debt of the taxing unit, to continue to
impose the taxes against the goods-in-transit until the debt is discharged, if cessation of the
imposition would impair the obligation of the contract by which the debt was created. The bill makes
these provisions relating to the taxation of goods-in-transit, including changes conforming to a
redefinition by the bill, effective October 1, 2011.

C.S.S.B. 1 redefines "goods-in-transit" as it relates to the property tax exemption for certain good-in-
transit, in part, as tangible personal property that is stored under contract of bailment by a public
warehouse operator at one or more public warehouse facilities in Texas that are not in any way
owned or controlled by the owner of the personal property for the account of the person who
acquired or imported the property, rather than as such property that is detained at a location in Texas
in which the owner of the property does not have a direct or indirect ownership interest for
assembling, storing, manufacturing, processing, or fabricating purposes by the person who acquired
or imported the property. The bill makes related conforming changes and limits the applicability of
the redefinition to a property tax year that begins on or after January 1, 2012.

C.S.S.B. 1 defines "public warehouse operator" and provides for the meanings of "bailee" and
"warehouse" by reference to the Business & Commerce Code. The bill makes this article effective
January 1, 2012, except as otherwise provided.
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