OSBA Model Sample Policy

Code: GBN/JBA
Adopted:

Sexual Harassment
{Required policy. The requirement for this policy comes from ORS 342.700 and OAR 581-021-0038. Review Board policy AC
- Nondiscrimination and Civil Rights for consideration of Title IX and sex-based discrimination. }

IThe district is committed to eliminating sexual harassment. Sexual harassment will not be tolerated in the
district. All students, staff members and other persons are entitled to learn and work in an environment that
is free of harassment. All staff members, students and third parties are subject to this policy. Any person
may report sexual harassment.

The district processes complaints or reports of sexual harassment using administrative regulation AC-
AR(1) - Discrimination or Civil Rights Complaint Procedure. Additional requirements for processing
complaints are included in this policy.®

Direct complaints related to employment may be filed with the U.S. Department of Labor, Equal
Employment Opportunity Commission or Oregon Bureau of Labor and Industries.

I Sexual harassment is generally considered a type of sex-based discrimination. Consequently, additional laws and complaint
procedures may apply.

2_Some districts-choose-notto-use-the-terms— ‘complaint™"-and ““complainant=" " beeause-they-feekthe-stiema-assoeiated-with
the-terms-discourase vietims-Fromreporting-conduet—The-terms-used-in-this-poliey-are-consistent-with-those-included-in-the-law-
I the-district chooses-to-change-these-termsnew-terms-must be-consistent-and-clearNote—"complainant™-is-defined-under

federal law.

3 Other complaint policies and administrative regulations that may apply include, but are not limited to: AC —
Nondiscrimination and Civil Rights; ACB — Every Student Belongs; GBEA — Workplace Harassment, GBNA — Hazing,
Harassment, Intimidation, Menacing, or Cyberbullying — Staff; GBNAA/JHFF — Suspected Sexual Conduct with Students and
Reporting Requirements; GBNAB/JHFE — Suspected Abuse of a Child Reporting Requirements; and JFCF — [Hazing, ]
Harassment, Intimidation, Bulling, [Menacing,] Cyberbullying, Teen Dating Violence or Domestic Violence - Students.
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Direct complaints related to educational programs and services may be made to the Regional Civil Rights
Director, U.S. Department of Education, Office for Civil Rights, Region X, 915 2nd Ave., Room 3310,
Seattle, WA 98174-1099.

Additional information regarding filing of a complaint or report may be obtained through the principal,
Title IX Coordinator, civil rights coordinator, or superintendent.

All documentation related to sexual harassment complaints may become part of the student’'s education
record or employee*'s personnel file, as appropriate. Additionally, a copy of all sexual harassment
complaints or reports and documentation will be maintained as a confidential file and stored in the district
office.

The superintendent shall report the name of any person holding a teaching license or registered with
Teacher Standards and Practices Commission (TSPC) or participating in a practicum under Oregon
Administrative Rule (OAR) Chapter 584, Division 17, when, after appropriate investigation, there is
reasonable cause to believe the person may have committed an act of sexual harassment. Reports shall be
made to TSPC within 30 days of such a finding. Reports of sexual contact with a student shall be given to
a representative from law enforcement or Oregon Department of Human Services, as possible child abuse.

Oregon Definition

{*1Sexual harassment of students, staff members or third parties® shall include:
1. A demand or request for sexual favors in exchange for benefits;
2. Unwelcome conduct of a sexual nature that is physical, verbal, or nonverbal and that:

a.  Interferes with a student>’s educational activity or program:;
b.  Interferes with a school or district staff member>’s ability to perform their job; or
C. Creates an intimidating, offensive, or hostile environment.

3. Assault when sexual contact occurs without consent?®.

Sexual harassment does not include conduct that is necessary because of a job duty of a school or district
staff member or because of a service required to be provided by a contractor, agent, or volunteer, if the

* {The statutory definition (ORS 342.704) for sexual harassment includes separate definitions with slightly different language
for students, staff members and third parties. The language used in this policy comes from OAR 581-021-0038(1). If the district
would like to include the full statutory definition, it can do so.}

* =“Third party”” means a person who is not a student or a school or district staff member and who is: 1) on or immediately
adjacent to school grounds or district property; 2) at a school-sponsored activity or program; or 3) off school grounds or district
property if a student or a school or district staff member acts toward the person in a manner that creates a hostile environment
for the person while on school or district property, or at a school- or district-sponsored activity.

3939

¢ «“Without consent”” means an act performed: (a) without the knowing, voluntary and clear agreement by all parties to
participate in the specific act; or (b) when a person who is a party to the act is incapacitated by drugs or alcohol; unconscious; or
pressured through physical force, coercion or explicit or implied threats to participate in the act.
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conduct is not the product of sexual intent or a person finding another person, or another person’’s actions,
offensive because of that other person?’s sexual orientation or gender identity.

§
Examples of sexual harassment may include, but not be limited to, [{"}physical touching or graffiti of a
sexual nature; displaying or distributing of sexually explicit drawings; pictures and written materials;
sexual gestures or obscene jokes; touching oneself sexually or talking about one*’s sexual behaviors in
front of others; or spreading rumors about or rating other students or others as to appearance, sexual
activity or performance].

Oregon Procedures
Reports and complaints of sexual harassment should be made to the following individual(s):
{¥}[Name], [position] at [phone] or [email]

[This individual is] responsible for accepting and managing complaints of sexual harassment. Persons
wishing to make a report should esatact-them-using-use the above contact information. The person(s]
designated will coordinate the report with the procedures in administrative regulation AC-AR(1) -
Discrimination or Civil Rights Complaint Procedure. [{*}This person.is-also.designated as the Title IX
coordinator:] See- GBNABA-AR{})—Sexual Harassment- ComplaintProcedure:

Response

Any staff member who becomes aware of behavior that may violate this policy shall fimmediately}-report
to a district official. The district official (with coordination involving the reporting staff member when
appropriate) will take any action necessary to ensure the:

1. Student is protected and to promote a nonhostile learning environment;
2. Staff member is protected and to promote a nonhostile work environment; or
3. Third party who is subjected to the behavior is protected and to promote a nonhostile environment.

This includes providing resources for support measures to the student, staff member or third party who
was subjected to the behavior and taking any actions necessary to remove potential future impact on the
student, staff member or third party, but are not retaliatory against the student, staff member or third party
being harassed or the person who reported to the district official.

Any student or staff member who feels they are a victim of sexual harassment are encouraged to
Fimmediately}-report their concemns to district officials, this includes officials such as the principal,

7 {OAR 581-021-0038 requires that the policy include a ““examples of harassing behaviors covered by policy””. The bracketed
list in this policy reflects OSBAZ2’s recommendations. The district has discretion in what is included in this list. If listing
behaviors not reflected in OSBA recommendations, please have the list reviewed by the district’s legal counsel. }

8 {The district must designate person(s) to receive reports or complaints regarding sexual harassment. More than one staff
member may be designated to receive reports or complaints of sexual harassment. }

% {This must be communicated elsewhere, but it is a good reason to specify it here as well. }
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compliance officer or superintendent. Students may also report concerns to a teacher, counselor, or school
nurse, who will promptly notify the appropriate district official.

Investigation

All reports and complaints about behavior that may violate this policy shall be investigated. The district
may use, but is not limited to, the following means for investigating incidents of possible harassment:

1.  [Interviews with those involved;

2. Interviews with witnesses;

3. Review of video surveillance;

4, Review of written communications, including electronic communications;
5. Review of any physical evidence; and

6.  Use of third-party investigator.]

The district will use [a reasonable person] standard when determining whether a hostile environment
exists. [ {!°} A hostile environment exists if a reasonable person with similar characteristics and under
similar circumstances would consider the conduct to be so severe as to create a hostile environment. ]

The district may take, but is not limited to, the following procedures and remedial action to address and
stop sexual harassment and prevent reoccurrence:

1. [Discipline of staff and students engaging in sexual harassment;

2. Removal of third parties engaged in sexual harassment;

3. Additional supervision in activities;

4.  Additional controls for district electronic systems;

5. Trainings and education for staff and students; and

6.  Increased notifications regarding district procedures and resources.]

When a student or staff member is harassed by a third party, the district will consider the following:

1. [Removing that third party>’s ability to contract or volunteer with the district, or be present on
district property;

10 {OSBA strongly recommends that the Board receive input from district administration prior to adopting a standard here. Of

[1333

note, Title IX*’s definition of sexual harassment includes ““unwelcome conduct determined by a reasonable person to be...2”

34 CFR 106.30(a), emphasis added. It is important to consider the different definitions under Oregon law and Title IX when
determining which standards will apply for the Oregon process. }
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2. Ifthe third party works for an entity that contracts with the district, communicating with the third
party>’s employer;
3.  Ifthe third party is a student of another district or school, communicate information related to the

incident to the other district or school;
4.  Limiting attendance at district events; and
5. Providing for additional supervision, including law enforcement, if necessary, at district events.]
No Retaliation

Retaliation against persons who initiate complaint or otherwise report sexual harassment or who
participate in an investigation or other related activities is prohibited. The initiation of a complaint,
reporting of behavior, or participation in an investigation, in good faith about behavior that may violate
this policy may not adversely affect the:

1.  Educational assignments or educational environment of a student or other person initiating the
complaint, reporting the behavior, or participating in the investigation; or

2. Any terms or conditions of employment or of work or educational environment of a school or district
staff member or other person initiating the complaint, reporting the behavior, or participating in the
investigation.

Students who initiate a complaint or otherwise report harassment covered by the policy or who participate
in an investigation may not be disciplined for violations of the district>’s drug and alcohol policies that
occurred in connection with the reported prohibited conduct and that were discovered because of the report
or investigation, unless the student gave another person alcohol or drugs without the person>’s knowledge
and with the intent of causing the person to become incapacitated and vulnerable to the prohibited conduct.

Notice

When a person'! who may have been affected by this policy files a complaint or otherwise reports
behavior that may violate the policy, the district shall provide written notification to the following:

1.  Each reporting person;
2. If appropriate, any impacted person who is not a reporting person;
3. Each reported person; and

4.  Where applicable, a parent or legal guardian of a reporting person, impacted person, or reported
person.

The written notification must include!'?:

11 Student, staff member, or third party, or if applicable, the student or third party>’s parent. If the person is a minor, the district
should consider when to contact the person”’s parent.

12 Remember confidentiality laws when providing any information.
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1. Name and contact information for all person designated by the district to receive complaints;
2. Therights of the person that the notification is going to;

3. Information about the internal complaint processes available through the school or district that the
[student-student’’s-parentsrstafF-member;-person-or person’ s-parentHfperson} who filed the
complaint may pursue, including the person designated for the school or district for receiving
complaints and any timelines;

4. Notice that civil and criminal remedies that are not provided by the school or district may be
available to the person through the legal system and that those remedies may be subject to statutes of
limitation;

5. Information about services available to the student or staff member through the school or district,
including any counseling services, nursing services or peer advising;

6.  Information about the privacy rights of the person and legally recognized exceptions to those rights
for intemal complaint processes and services available through the school or district;

7.  Information about, and contact information for, services and resources that are available to the
person, including but not limited to:

a.  For the reporting person, state and community-based resources for persons who have
experienced sexual harassment; or

b.  For the reported persons, information about and contact information for state and community-
based mental health services.

8. Notice that students who report about possible prohibited conduct and students who participate in an
investigation under this policy may not be disciplined for violations of the district’’s drug and
alcohol policies that occurred in connection with the reported prohibited conduct and that were
discovered as a result of a prohibited conduct report or investigation unless the student gave another
person alcohol or drugs without the person®’s knowledge and with the intent of causing the person to
become incapacitated and vulnerable to the prohibited conduct; and

9. Prohibition of retaliation.

Notification, to the extent allowable under state and federal student confidentiality laws, must be provided
when the investigation is initiated and concluded. The notification at the conclusion must include whether
a violation of the policy was found to have occurred.

The notice must:
1. Be written in plain language that is easy to understand;
2. Use print that is of a color, size and font that allows the notification to be easily read; and

3. Be made available to students, students*’ parents, staff members and member of the public at each
office, at the district office and on the website of the school or district.

[Oregon Department of Education (ODE) Siijibarf
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~ The ODE will provide technical assistance and training upon request.]
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Publication

This policy shall be made available to students, parents of students and staff members. This policy [and
contact information for the Title IX coordinator] shall be prominently published in the [school] [district]
student handbook and on the [schoot] L_stnct] website. This policy shall also be made available at each
school office and at the district office. The district shall post this policy on a sign in all grade 6 through 12
schools, on a sign that is at least 8.5 inches by 11 1nches in 51ze A copy of the pohcy will be made
available to any H-Paren : artyHperson} upon
request.

END OF POLICY

Legal Reference(s):

ORS 243.706 ORS 342.850 ORS 659A.030
ORS 332.107 ORS 342.865 OAR 581-021-0038
ORS 342.700 ORS 659.850 OAR 584-020-0040
ORS 342.704 ORS 659A.006 OAR 584-020-0041
ORS 342.708 ORS 659A.029

Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d (2018).

Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e (2018).

Title IX of the Education Amendments of 1972, 20 U.S.C. §§ 1681-1683 (2018); Nondiscrimination on the Basis of Sex in
Education Programs or Activities Receiving Federal Financial Assistance, 34 C.F.R. Part 106 (26202024).

Bartsch v. Elkton School District, FDA-13-011 (March 27, 2014).

W OF the-Lanted-Sates-Department of Edueaton:
3 petaliation-includes—butis-potlimited to—intimidation-threats—coercion—and-discrimination:
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