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Definitions “Active duty” means full-time duty status in the active uniformed
Active Duty service of the United States, including members of the National
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Guard and Reserve on active duty orders pursuant to 10 U.S.C.
Sections 1209 and 1211.

“Children of military families” means a school-aged child, enrolled
in kindergarten through grade 12, in the household of an active
duty member.

“Deployment” means the period one month prior to the service
members’ departure from their home station on military orders
through six months after return to their home station.

“Transition” means:

1. The formal and physical process of transferring from school to
school; or

2. The period of time in which a student moves from one school
in the sending state to another school in the receiving state.

“Uniformed services” means the Army, Navy, Air Force, Marine
Corps, Coast Guard, as well as the Commissioned Corps of the
National Oceanic and Atmospheric Administration, and Public
Health Services.

“Veteran” means a person who served in the uniformed services
and who was discharged or released therefrom under conditions
other than dishonorable.

Education Code 162.002 art. I, §§ A-B, D, Q-S
Education Code Chapter 162 shall apply to the children of:

1. Active duty members of the uniformed services, including
members of the National Guard and Reserve on active duty
orders pursuant to 10 U.S.C. Sections 1209 and 1211;

2. Members or veterans of the uniformed services who are se-
verely injured and medically discharged or retired for a period
of one year after medical discharge or retirement; and

3. Members of the uniformed services who die on active duty or
as a result of injuries sustained on active duty for a period of
one year after death.

Education Code Chapter 162 shall not apply to the children of:
1. Inactive members of the national guard and military reserves;
2. Members of the uniformed services now retired, except as

provided above;
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3. Veterans of the uniformed services, except as provided
above; and
4. Other U.S. Department of Defense personnel and other fed-
eral agency civilian and contract employees not defined as
active duty members of the uniformed services.
Education Code 162.002 art. Ill, §§ A, C
Eligibility for Special power of attorney, relative to the guardianship of a child of
Enrollment a military family and executed under applicable law, shall be suffi-
cient for the purposes of enrollment and all other actions requiring
parental participation and consent.
Continued A transitioning military child, placed in the care of a non-custodial
Attendance parent or other person standing in loco parentis who lives in a juris-

Education Records
Unofficial Records

Official Records

Tuition
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diction other than that of the custodial parent, may continue to at-
tend the school in which the child was enrolled while residing with
the custodial parent.

Education Code 162.002 art. VI, § A

In the event that official education records cannot be released to
the parents for the purpose of transfer, the custodian of the records
in the sending state shall prepare and furnish to the parent a com-
plete set of unofficial education records containing uniform infor-
mation as determined by the Interstate Commission. Upon receipt
of the unofficial education records, the district shall enroll and ap-
propriately place the student based on the information provided in
the unofficial records pending validation by the official records, as
quickly as possible.

Simultaneous with the enroliment and conditional placement of the
student, the district shall request the student’s official education
record from the sending district. Upon receipt of this request, the
sending district will process and furnish the official education rec-
ords to the district within ten days.

Education Code 162.002 art. 1V, §§ A-B
A district shall be prohibited from charging tuition to:

1. Atransitioning military child placed in the care of a non-custo-
dial parent or other person standing in loco parentis who lives
in a jurisdiction other than that of the custodial parent; or

2.  Astudent who is domiciled in another state and resides in mil-
itary housing that is located in the district but is exempt from
taxation by the district.

Education Code 25.004, 162.002 art. VI, § A
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kindergarten, from the sending district at the time of transition, re-
gardless of age. A student that has satisfactorily completed the pre-
requisite grade level shall be eligible for enroliment in the next
highest grade level in the district, regardless of age. A student
transferring after the start of the school year shall enter the district
on his or her validated level from an accredited school in the send-
ing state. Education Code 162.002 art. IV, § D

When the student transfers before or during the school year, the
district shall initially honor placement of the student in educational
courses based on the student’s enrollment in the sending district
and/or educational assessments conducted at the sending district if
the courses are offered. Course placement includes but is not lim-
ited to honors, international baccalaureate, advanced placement,
vocational, technical, and career pathways courses. Continuing the
student's academic program from the previous school and promot-
ing placement in academically and career challenging courses
should be paramount when considering placement. This does not
preclude the district from performing subsequent evaluations to en-
sure appropriate placement and continued enroliment of the stu-
dent in the course(s).

The district shall initially honor placement of the student in educa-
tional programs based on current educational assessments con-
ducted at the sending district or participation/placement in like pro-
grams in the sending state. Such programs include, but are not
limited to:

1. Gifted and talented programs; and
2. English as a second language (ESL).

This does not preclude the district from performing subsequent
evaluations to ensure appropriate placement of the student.

District administrative officials shall have flexibility in waiving
course/program prerequisites, or other preconditions for placement
in courses/programs offered in the district.

Education Code 162.002 art. V, §§ A-B, D

In accordance with Education Code 33.909 and 19 Administrative
Code 61.1063, a campus may qualify to earn the Purple Star Des-
ignation if the campus meets criteria demonstrating supports and
resources for its military-connected student population.79 TAC
61.1063(a)
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Other Related Policies:
EHBAB — Individualized Education Program (IEP) and ARDs
EIF — Graduation
EKB — State Assessment
FB — Equal Educational Opportunity
FEA — Compulsory Attendance
FFAB — Immunizations
FL — Student Records
FM — Student Activities
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Administering No employee shall give any student prescription medication, non-
Medication prescription medication, herbal substances, anabolic steroids, or
dietary supplements of any type, except as authorized by this or

other District policy. previded-belew-

Medication The Superintendent shall designate the employees who are au-
Excepliens thorized to erdesigree-may-administer medication that has been
Employees provided by a student’s parent. An authorized employee is permit-
authorized by the ted to administer the following medication in accordance with ad-
Provi ministrative regulationste-students:
Balod by 1. Prescription medication dispensed in the United States in ac-
Parent cordance with legal requirements; for a period of up to 15

days.fSee FEACILEGALY] A written request by a physician or

other health-care professional with authority to write prescrip-
tions shall be required when the medication must be adminis-
tered for a longer period.

2. Nonprescription medication, upon a parent’s written request,
when properly labeled and in the original container.

3. Herbal substances or dietary supplements provided by the
parent and only if required by the individualized education
program or Section 504 plan foref a student with disabilities.

Medication Provided  Except as provided by this policy, the District shall not purchase

by District medication to administer to a student.
Athletic Program The District shall purchase nonprescription medication that e
used to prevent or treat illness or injury in the District’s athletic pro-
nl icen i ' [ iCi i
ractice medicine in the state of Texas may administer thi ica-
tion and may do so only if:
DATE ISSUED: 1/7/202144/5/2020 10f 3

UPDATE 116LDU-2020.04
FFAC(LOCAL)-X




Brownsville ISD
031901

WELLNESS AND HEALTH SERVICES FFAC

MEDICAL TREATMENT

Epinephrine

On Campus

Maintenance,
Availability, and
Training

Notice to Parents

(LOCAL)

1.  The District has prior written consent for medication to be ad-
ministered [see Medical Treatment, below]; and

2. The administratio medication by an athletic trainer is in
rdance with a standing order or pr i roved b
hysician licen ractice medicine in the stat

Texas.

The District authorizes school personnelsehoolpersennel who
have agreed in writing and been adequately trained to administer
an unassigned epinephrine auto-injector in accordance with law
and this policy. Administration of epinephrine shall only be permit-
ted when an authorized and trained individual reasonably believes
a person is experiencing anaphylaxis.

Authorized and trained individuals may administer an unassigned
epinephrine auto-injector at any time to a person experiencing ana-
phylaxis on a school campus.

The District shall ensure that at each campus a sufficient number
of authorized individualspersennel are trained to administer epi-
nephrine so that at least one trained individual is present on cam-
pus during all hours the campus is open. In accordance with state
rules, the campus shall be considered open for this purpose during
regular on-campus school hours and whenever school personnel
are physically on site for school-sponsored activities.

The Superintendent shall develop administrative regulations desig-
nating a coordinator to manage policy implementation and ad-
dressing annual training of authorized individualsseheelpersennel
in accordance with law; procedures for auto-injector use; and ac-
quisition or purchase, maintenance, expiration, disposal, and avail-
ability of unassigned epinephrine auto-injectors at each campus.

In accordance with law, the District shall provide notice to parents
regarding the epinephrine program, including notice of any change
to or discontinuation of this program.

DATE ISSUED: 1/7/20214446/2020 20f3
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Psychotropics Except as permitted by lawEducation-Code-38-046, an employee
shall not:

1.  Recommend to a student or a parent that the student use a
psychotropic drug;

2. Suggest a particular diagnosis; or

3.  Exclude the student from a class or a school-related activity
because of the parent’s refusal to consent to psychiatric eval-
uation or examination or treatment of the student.

Medical Treatment A student’s parent, legal guardian, or other person having lawful
control shall annually complete and sign a form that provides emer-
gency information and addresses authorization regarding medical
treatment. A student who has reached age 18 shall be permitted to
complete this form.

The District shall seek appropriate emergency care for a student as
required or deemed necessary.

34
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Note: For information about mental health curriculum and

Mental Health
Condition

Student Programs

Subject Areas
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SHAC responsibilities, see EHAA. For information about
threat assessments, see FFB. For personnel information
about mental health professionals, see DP.

“Mental health condition” means a persistent or recurrent pattern of
thoughts, feelings, or behaviors that:

1. Constitutes a mental iliness, disease, or disorder, other than
or in addition to epilepsy, substance abuse, or an intellectual
disability; or

2. Impairs a person's social, emotional, or educational function-
ing and increases the risk of developing such a condition.

Education Code 5.001(5-a)

The Texas Education Agency (TEA), in coordination with the Health
and Human Services Commission and regional education service
centers (ESCs), shall provide and annually update a list of recom-
mended best practice-based programs and research-based prac-
tices in the areas specified below for implementation in public ele-
mentary, junior high, middle, and high schools within the general
education setting. Each district may select from the list a program
or programs appropriate for implementation in the district.

The list must include programs and practices in the following ar-
eas:

1. Early mental health prevention and intervention;

2. Building skills related to managing emotions, establishing and
maintaining positive relationships, and responsible decision-
making;

Substance abuse prevention and intervention;
Suicide prevention, intervention, and postvention;
Grief-informed and trauma-informed practices;
Positive school climates;

Positive behavior interventions and supports;

Positive youth development; and

© o N O 0 B0 W

Safe, supportive, and positive school climate.
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“School climate” means the quality and character of school life, in-
cluding interpersonal relationships, teaching and learning prac-
tices, and organizational structures, as experienced by students
enrolled in the district, parents of those students, and personnel
employed by the district.

[For information on employee training, see DMA.]

A district shall develop practices and procedures concerning each
area listed above, including mental health promotion and interven-
tion, substance abuse prevention and intervention, and suicide pre-
vention, that:

1. Include a procedure for providing educational material to all
parents and families in the district that contains information on
identifying risk factors, accessing resources for treatment or
support provided on and off campus, and accessing available
student accommodations provided on campus;

2.  Include a procedure for providing notice of a recommendation
for early mental health or substance abuse intervention re-
garding a student to a parent or guardian of the student within
a reasonable amount of time after the identification of early
warning signs, which may include declining academic perfor-
mance, depression, anxiety, isolation, unexplained changes in
sleep or eating habits, and destructive behavior toward self
and others;

3. Include a procedure for providing notice of a student identified
as at risk of attempting suicide to a parent or guardian of the
student within a reasonable amount of time after the identifi-
cation of early warning signs;

4. Establish that the district may develop a reporting mechanism
and may designate at least one person to act as a liaison of-
ficer in the district for the purposes of identifying students in
need of early mental health or substance abuse intervention
or suicide prevention;

5. Set out available counseling alternatives for a parent or
guardian to consider when his or her child is identified as pos-
sibly being in need of early mental health or substance abuse
intervention or suicide prevention; and

6. Include procedures:

a. To support the return of a student to school following
hospitalization or residential treatment for a mental
health condition or substance abuse; and
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(LEGAL)

b.  For suicide prevention, intervention, and postvention.

The practices and procedures may address multiple subject areas
[see Subject Areas, above]. The practices and procedures must
prohibit the use without the prior consent of a student’s parent or
guardian of a medical screening of the student as part of the pro-
cess of identifying whether the student is possibly in need of early
mental health or substance abuse intervention or suicide preven-
tion.

The practices and procedures developed must be included in the
annual student handbook and the district improvement plan under
Education Code 11.252. [See BQ]

Nothing in these provisions is intended to interfere with the rights of
parents or guardians and the decision-making regarding the best
interest of the child. Practices and procedures developed in ac-
cordance with these provisions are intended to notify a parent or
guardian of a need for mental health or substance abuse interven-
tion so that a parent or guardian may take appropriate action.
These provisions do not give districts the authority to prescribe
medications. Any and all medical decisions are to be made by a
parent or guardian of a student.

“Postvention” includes activities that promote healing necessary to
reduce the risk of suicide by a person affected by the suicide of an-
other.

Education Code 38.351(a)—(f), (i)—(0o)

The above requirements do not waive any immunity from liability of
a district or of district officers or employees, create any liability for a
cause of action against a district or against district officers or em-
ployees, or waive any immunity from liability under Civil Practice
and Remedies Code 74.151. Education Code 38.352

A district employee must obtain the written consent of a child’s par-
ent before the employee may conduct a psychological examina-
tion, test, or treatment, unless the examination, test, or treatment is
required by:

1. TEA's policy concerning child abuse investigations and re-
ports under Education Code 38.004; or

2. State or federal law regarding requirements for special educa-
tion.

Education Code 26.009(a)(1) [See FNG]
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[For more information about consent to medical treatment, includ-
ing psychological treatment, see FFAC. For information about con-
sent to counseling, see FFEA.]

A licensed or certified physician, psychologist, counselor, or social
worker having reasonable grounds to believe that a child has been
sexually, physically, or emotionally abused; is contemplating sui-
cide; or is involved in chemical or drug addiction or dependency
may:

1. Counsel the child without the consent of the child’s parents,
managing conservator, or guardian;

2. With or without the consent of a child who is a client, advise
the parents, managing conservator, or guardian of the treat-
ment given to or needed by the child;

3. Rely on the written statement of the child containing the
grounds on which the child has capacity to consent to his or
her own treatment as provided above.

The physician, psychologist, counselor, or social worker may not
counsel a child if consent is prohibited by a court order, unless con-
sent is obtained as otherwise allowed by law.

Family Code 32.004(b), (c)

[See DP for more information about LSSP and school counselor re-
sponsibilities.]

Informed consent for a licensed specialist in school psychology
(LSSP) must be obtained in accordance with the Individuals with
Disabilities Education Improvement Act (IDEIA) and the U.S. De-
partment of Education's rules governing parental consent when de-
livering school psychological services in the public schools, and is
considered to meet the requirements for informed consent under
the Texas State Board of Examiners of Psychologists (TSBEP)
rules. No additional informed consent, specific to any Texas Behav-
ioral Health Executive Council (TBHEC) rules, is necessary in this
context. Licensees providing psychological services under 22 Ad-
ministrative Code 465.38(e)(2), however, must obtain informed
consent as otherwise required by the TBHEC rules. 22 TAC
465.38(g)

A psychologist, counselor, or social worker licensed or certified by
the state is not liable for damages except those damages that may
result from his or her negligence or willful misconduct. Family Code
32.004(d)
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Neither a district nor an employee of a district may refer a student
to an outside counselor for care or treatment of a chemical de-
pendency or an emotional or psychological condition unless the
district does all of the following:

1. Obtains prior written consent for the referral from the stu-
dent’s parent, managing conservator, or guardian.

2. Discloses to the student’s parent, managing conservator, or
guardian any relationship between the district and the outside
counselor.

3. Informs the student and the student’s parent, managing con-
servator, or guardian of any alternative public or private
source of care or treatment reasonably available in the area.

4. Requires the approval of appropriate district personnel before
a student may be referred for care or treatment or before a re-
ferral is suggested as being warranted.

5. Specifically prohibits any disclosure of a student record that
violates state or federal law.

Education Code 38.010

[See FFEA for information on the comprehensive guidance pro-
gram. See FFB for mental health-care services provided by the
threat assessment and safe and supportive school team.]

A district employee may not:
1. Recommend that a student use a psychotropic drug; or
2. Suggest any particular diagnosis; or

3. Use the refusal by a parent to consent to administration of a
psychotropic drug to a student or to a psychiatric evaluation
or examination of a student as grounds, by itself, for prohibit-
ing the child from attending a class or participating in a
school-related activity.

Psychotropic drug means a substance that is used in the diagno-
sis, treatment, or prevention of a disease or as a component of a
medication and intended to have an altering effect on perception,
emotion, or behavior.

Education Code 38.016(b) does not:

1. Prevent an appropriate referral under the Child Find system
required under 20 U.S.C. Section 1412, as amended; or
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2.  Prohibit a school district employee, or an employee of an en-
tity with which the district contracts, who is a registered nurse,
advanced nurse practitioner, physician, or nonphysician men-
tal health professional licensed or certified to practice in this
state from recommending that a child be evaluated by a phy-
sician or nonphysician mental health professional; or

3. Prohibit a school employee from discussing any aspect of a
child’s behavior or academic progress with the child’s parent
or another school district employee.

A board shall adopt a policy to ensure implementation and enforce-
ment of Education Code 38.016. [See FFAC]

A violation of Education Code 38.016(b) does not override the im-
munity from personal liability granted in Education Code 22.0511 or
other law or a district’s sovereign or governmental immunity.

Nonphysician mental health professional has the meaning as-
signed by Education Code 38.0101 [see DP].

Education Code 38.016

[For information regarding administration of medication, see
FFAC.]

Child Abuse An employee may not use or threaten to use the refusal of a par-

Reporting ent, guardian, or managing or possessory conservator to adminis-
ter or consent to the administration of a psychotropic drug to a
child, or to consent to any other psychiatric or psychological testing
or treatment of the child, as the sole basis for making a report of
neglect, unless the employee has cause to believe that the refusal:

1. Presents a substantial risk of death, disfigurement, or bodily
injury to the child; or

2. Has resulted in an observable and material impairment to the
growth, development, or functioning of the child.

Education Code 26.0091; Family Code 261.111(a) [See FFG]
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Definitions

Child Abuse or
Neglect

Other Maltreatment

Trafficking of a
Child

Duty to Report
By Any Person

Abuse of Persons
with Disabilities
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A district shall provide child abuse antivictimization programs in el-
ementary and secondary schools. Education Code 38.004

A district shall adopt and implement a policy addressing sexual
abuse, sex trafficking, and other maltreatment of children, to be in-
cluded in the district improvement plan [see BQ] and any infor-
mation handbook provided to students and parents. Education
Code 38.0041(a)

The policy included in any informational handbook provided to stu-
dents and parents must address the following:

1.  Methods for increasing staff, student, and parent awareness
of issues regarding sexual abuse, trafficking, and other forms
of maltreatment of children, including prevention techniques
and knowledge of likely warning signs indicating that a child
may be a victim;

2. Actions a child who is a victim of sexual abuse, trafficking, or
other maltreatment should take to obtain assistance and inter-
vention; and

3. Available counseling options for students affected by sexual
abuse, trafficking, or other maltreatment.

19 TAC 61.1051(b)(3)

The definition of child abuse or neglect includes the trafficking of a
child in accordance with Education Code 38.004.

This term has the meaning assigned by Human Resources Code
42.002.

This term has the meaning assigned by Penal Code 20A.02(a)(5),
(6), (7), or (8).

19 TAC 61.1057(a)

Any person who has cause to believe that a child's physical or
mental health or welfare has been adversely affected by abuse or
neglect by any person shall immediately make a report as required
by law. Family Code 261.101(a)

A person having cause to believe that a person with a disability is
in a state of abuse, neglect, or exploitation shall report the infor-
mation immediately to the Texas Department of Family and Protec-
tive Services (DFPS).
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A person commits a Class A misdemeanor if the person has cause
to believe that a person with a disability has been abused, ne-
glected, or exploited or is in a state of abuse, neglect, or exploita-
tion and knowingly fails to report.

A person filing a report or testifying or otherwise participating in any
judicial proceeding arising from a petition, report, or investigation is
immune from civil or criminal liability on account of his or her peti-
tion, report, testimony, or participation, unless the person acted in
bad faith or with a malicious purpose.

Human Resources Code 48.051, .052, .054

Any professional who has cause to believe that a child has been or
may be abused or neglected shall make a report as required by
law. The report must be made within 48 hours after the profes-
sional first suspects abuse or neglect.

A professional may not delegate to or rely on another person to
make the report.

A “professional” is a person who is licensed or certified by the state
or who is an employee of a facility licensed, certified, or operated
by the state and who, in the normal course of official duties or du-
ties for which a license or certification is required, has direct con-
tact with children. The term includes teachers, nurses, doctors,
day-care employees, and juvenile detention or correctional officers.

Family Code 261.101(b)

A person or professional shall make a report in the manner re-
quired above if the person or professional has cause to believe that
an adult was a victim of abuse or neglect as a child and the person
or professional determines in good faith that disclosure of the infor-
mation is necessary to protect the health and safety of another
child or an elderly person or person with a disability. Family Code
261.101(b-1)

An employee may not use or threaten to use the refusal of a par-
ent, guardian, or managing or possessory conservator to adminis-
ter or consent to the administration of a psychotropic drug to a
child, or to consent to any other psychiatric or psychological testing
or treatment of the child, as the sole basis for making a report of
neglect, unless the employee has cause to believe that the refusal:

1. Presents a substantial risk of death, disfigurement, or bodily
injury to the child; or
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2. Has resulted in an observable and material impairment to the
growth, development, or functioning of the child.
Education Code 26.0091; Family Code 261.111(a) [See FFEB]
Contents of Report The report should reflect the reporter’s belief that a child has been

To Whom Reported

JJAEPs

Immunity from
Liability
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or may be abused or neglected or has died of abuse or neglect.
The person making the report shall identify, if known:

1. The name and address of the child;

2. The name and address of the person responsible for the care,
custody, or welfare of the child; and

3.  Any other pertinent information concerning the alleged or sus-
pected abuse or neglect.

Family Code 261.102, .104

If the alleged or suspected abuse or neglect involves a person re-
sponsible for the care, custody, or welfare of the child, the report
must be made to DFPS, unless the report is made under item 4,
below, or the report involves a juvenile justice program or facility
[see JUAEPS, below].

All other reports shall be made to:

1. Any local or state law enforcement agency;

2. DFPS, Child Protective Services (CPS) Division;
3. Alocal office of CPS, where available; or
4

The state agency that operates, licenses, certifies, or regis-
ters the facility in which the alleged abuse or neglect oc-
curred.

Family Code 261.103(a); 19 TAC 61.1051(b)(1)-(2)

Any report of alleged abuse, neglect, or exploitation, as those
terms are defined in Family Code 261.405, in a juvenile justice
program or facility shall be made to the Texas Juvenile Justice
Department and a local law enforcement agency for investigation.
The term “juvenile justice program” includes a juvenile justice
alternative education program. Family Code 261.405(a)(4)(A), (b)

A person acting in good faith who reports or assists in the investi-
gation of a report of alleged child abuse or neglect or who testifies
or otherwise participates in a judicial proceeding arising from a re-
port, petition, or investigation of alleged child abuse or neglect is
immune from any civil or criminal liability that might otherwise be
incurred or imposed. Family Code 261.106
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A district may not suspend or terminate the employment of, or oth-
erwise discriminate against, or take any other adverse employment
action against a professional who makes a good faith report of
abuse or neglect. Family Code 261.110(b) [See DG]

Criminal Offenses A person commits a Class A misdemeanor if he or she is required

to make a report under Family Code 261.101(a) [see Duty to Re-
port, above] and knowingly fails to make a report as provided by
law.

Failure to Report

A person who is a professional commits a Class A misdemeanor if
the person is required to make a report under Family Code
261.101(b) [see Duty to Report] and knowingly fails to make a re-
port as provided by law. The professional commits a state jail fel-
ony if he or she intended to conceal the abuse or neglect.

Family Code 261.109

False Report A person commits an offense if, with the intent to deceive, the
person knowingly makes a report of abuse and neglect that is
false. The offense is a state jail felony, except that it is a felony of
the third degree if the person has previously been convicted of the
offense. Family Code 261.107(a)

Coercion A public servant, including as a school administrator, who coerces
another into suppressing or failing to report child abuse or neglect
to a law enforcement agency commits a Class C misdemeanor of-
fense. Penal Code 39.06

Confidentiality of A report of alleged or suspected abuse or neglect and the identity

Report of the person making the report is confidential and not subject to
release under Government Code Chapter 552 (Public Information
Act), and may be disclosed only for purposes consistent with the
Family Code and applicable federal or state law or under rules
adopted by an investigating agency. Family Code 261.201(a)(1)

Unless waived in writing by the person making the report, the iden-
tity of an individual making a report under this chapter is confiden-
tial and may be disclosed only to a law enforcement officer for the
purposes of a criminal investigation of the report, or as ordered by
a court under Family Code 261.201. Family Code 261.101(d)

SBEC Disciplinary The State Board for Educator Certification (SBEC) may take any of

Action the actions listed in 19 Administrative Code 249.15(a) (impositions,
including revocation of a certificate and administrative penalties)
based on satisfactory evidence that the person has failed to report
or has hindered the reporting of child abuse pursuant to Family
Code 261.001, or has failed to notify the SBEC, the commissioner
of education, or the school superintendent or director under the cir-
cumstances and in the manner required by Education Code
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21.006, 21.0062, 22.093, and 19 Administrative Code 249.14(d)—
(f). 19 TAC 249.15(b)(4)

Note: The following legal provisions address child abuse and
neglect investigations generally. See GRA for additional
legal provisions addressing notification requirements and
right of access to students when DFPS investigates re-
ports of abuse and neglect at school.

If DFPS initiates an investigation and determines that the abuse or

neglect involves an employee of a public elementary or secondary

school, and that the child is a student at the school, the department
shall orally notify the superintendent of the district in which the em-
ployee is employed. Family Code 261.105(d)

On request, DFPS shall provide a copy of the completed report of
its investigation to the board, the superintendent, and the school
principal, unless the principal is alleged to have committed the
abuse or neglect. The report shall be edited to protect the identity
of the person who made the report. Family Code 261.406(b)

The investigating agency shall be permitted to interview the child at
any reasonable time and place, including at the child’s school.
Family Code 261.302(b) [See GRA]

A person may not interfere with an investigation of a report of child
abuse or neglect conducted by DFPS. Family Code 261.303(a)

A photograph, videotape, audiotape, or other audio or visual re-
cording, depiction, or documentation of a child that is made by
DFPS in the course of an inspection or investigation is confidential,
is not subject to release under the Texas Public Information Act,
and may be released only as required by state or federal law or
rules adopted by the DFPS. Human Resources Code 42.004

A board shall adopt and annually review policies for reporting child
abuse and neglect. The policies shall follow the requirements of
Family Code Chapter 261. 19 TAC 61.1051(b)

The policies must require every school employee, agent, or con-
tractor who suspects a child’'s physical or mental health or welfare
has been adversely affected by abuse or neglect to submit a writ-
ten or oral report to at least one of the authorities listed above [see
To Whom Reported, above] within 48 hours or less, as determined
by the board, after learning of facts giving rise to the suspicion. 79
TAC 61.1051(b)(1)

50f7



Brownsville ISD

031901
STUDENT WELFARE FFG
CHILD ABUSE AND NEGLECT (LEGAL)

DATE ISSUED: 1/7/2021
UPDATE 116
FFG(LEGAL)-P

The policies must be consistent with the Family Code, Chapter
261, and 40 Administrative Code Chapter 700 (CPS) regarding in-
vestigations by DFPS, including regulations governing investigation
of abuse by school personnel and volunteers. [See GRA]

The policies must require a report to DFPS if the alleged abuse or
neglect involves a person responsible for the care, custody, or wel-
fare of the child and must notify school personnel of the following:

1. Penalties under Penal Code 39.06 (misuse of official infor-
mation), Family Code 261.109 (failure to report), and 19 Ad-
ministrative Code Chapter 249 (actions against educator’s
certificate) for failure to submit a required report of child
abuse or neglect;

2. Applicable prohibitions against interference with an investiga-
tion of a report of child abuse or neglect, including:

a. Family Code 261.302 and 261.303, prohibiting school of-
ficials from denying an investigator’s request to interview
a student at school; and

b. Family Code 261.302, prohibiting school officials from
requiring the presence of a parent or school administra-
tor during an interview by an investigator.

3. Immunity provisions applicable to a person who reports child
abuse or neglect or otherwise assists an investigation in good
faith;

4. Confidentiality provisions relating to a report of suspected
child abuse or neglect;

5.  Any disciplinary action that may result from noncompliance
with a district’s reporting policy; and

6. The prohibition under Education Code 26.0091 [see Psycho-
tropic Drugs and Psychological Testing, above].

19 TAC 61.1051(b)(2)

The policies may not require that school personnel report suspi-
cions of child abuse or neglect to a school administrator before
making a report to one of the agencies listed above.

The policies must:
1.  Include the current toll-free number for DFPS;

2. Provide for cooperation with law enforcement child abuse in-
vestigations without the consent of the child's parent, if neces-
sary, including investigations by DFPS; and
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3. Include child abuse anti-victimization programs in elementary
and secondary schools consisting of age-appropriate, re-
search-based prevention designed to promote self-protection
and prevent sexual abuse and trafficking.

19 TAC 61.1051(b)(5)—(b)(8)

The policies required by these provisions and adopted by the
board shall be distributed to all personnel at the beginning of each
school year. The policies shall be addressed in staff development
programs at regular intervals determined by a board. 19 TAC
61.1051(c) [See also DH and GRA]

[For training requirements under these provisions, see DMA ]

Using a format and language that is clear, simple, and understand-
able to students, each public school shall post, in English and in
Spanish:

1. The current toll-free DFPS Abuse Hotline telephone number,
2. Instructions to call 911 for emergencies; and

3. Directions for accessing the DFPS Texas Abuse Hotline web-
site' for more information on reporting abuse, neglect, and ex-
ploitation.

A district shall post the information specified above at each school
campus in at least one high-traffic, highly and clearly visible public
area that is readily accessible to and widely used by students. The
information must be on a poster (11x17 inches or larger) in large
print and placed at eye-level to the student for easy viewing. Addi-
tionally, the current toll-free Texas Department of Family and Pro-
tective Services Abuse Hotline telephone number should be in bold
print.

Education Code 38.0042; 19 TAC 61.1051(e)—(f)

1 Texas Abuse Hotline website: https://www.txabusehotline.org/
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Note: The following legal provisions address dating violence
and sexual harassment. For legal provisions addressing
discrimination on the basis of disability, sex, and other
protected characteristics, see FB.

A district shall adopt and implement a dating violence policy to be
included in the district improvement plan.

A dating violence policy must:

1. Include a definition of dating violence that includes the inten-
tional use of physical, sexual, verbal, or emotional abuse by a
person to harm, threaten, intimidate, or control another per-
son in a dating relationship, as defined by Family Code
71.0021; and

2. Address safety planning, enforcement of protective orders,
school-based alternatives to protective orders, training for
teachers and administrators, counseling for affected students,
and awareness education for students and parents.

Education Code 37.083, .0831 [See BQ]

Note: References to Title IX, part, or subpart in the following le-
gal provisions refer to Title IX and its corresponding reg-
ulations.

A district may develop and implement a sexual harassment policy
to be included in the district improvement plan. Education Code
37.083 [See BQ]

Sexual abuse of a student by an employee, when there is a con-
nection between the physical sexual activity and the employee’s
duties and obligations as a district employee, violates a student's
constitutional right to bodily integrity. Sexual abuse may include
fondling, sexual assault, or sexual intercourse. U.S. Const. Amend.
14; Doe v. Taylor Indep. Sch. Dist., 15 F.3d 443 (5th Cir. 1994)

A district’s treatment of a complainant or a respondent in response
to a formal complaint of sexual harassment may constitute discrim-
ination on the basis of sex under Title IX. 34 C.FR. 106.45; 20
U.S.C. 1681 [See also FB regarding Title 1X]

A district must designate and authorize at least one employee to
coordinate its efforts to comply with its responsibilities under Title
IX, which employee must be referred to as the “Title IX Coordina-
tor.”

20f 17



Brownsville ISD

031901
STUDENT WELFARE FFH
FREEDOM FROM DISCRIMINATION, HARASSMENT, AND RETALIATION (LEGAL)

Parties Entitled to
Notice

Reporting

Notification of Policy

Publication
Requirements

DATE ISSUED: 1/7/2021
UPDATE 116
FFH(LEGAL)-P

The district must notify applicants for admission and employment,
students, parents or legal guardians, employees, and all profes-
sional organizations holding professional agreements with the dis-
trict (“Parties Entitled to Notice”) of the name or title, office address,
electronic mail address, and telephone number of the employee or
employees designated as the Title IX Coordinator.

34 C.FR. 106.8(a)

Any person may report sex discrimination, including sexual harass-
ment (whether or not the person reporting is the person alleged to
be the victim of conduct that could constitute sex discrimination or
sexual harassment), in person, by mail, by telephone, or by elec-
tronic mail, using the contact information listed for the Title )X Coor-
dinator, or by any other means that results in the Title IX Coordina-
tor receiving the person’s verbal or written report. Such a report
may be made at any time (including during nonbusiness hours) by
using the telephone number or electronic mail address, or by mail
to the office address, listed for the Title IX Coordinator.

A district must notify the Parties Entitled to Notice, above, that the
district does not discriminate on the basis of sex in the education
program or activity that it operates, and that it is required by Title IX
not to discriminate in such a manner. The notification must state
that the requirement not to discriminate in the education program
or activity extends to employment, and that inquiries about the ap-
plication of Title IX to such district may be referred to the district's
Title IX Coordinator, to the assistant secretary for civil rights of the
Department of Education, or both.

34 C.FR. 106.2(d), .8(b)(1)

A district must prominently display the contact information required
to be listed for the Title IX Coordinator and the nondiscrimination
policy described at Notification of Policy, above, on its website, if
any, and in each handbook that it makes available to the Parties
Entitled to Notice, above.

A district must not use or distribute a publication stating that the
district treats applicants, students, or employees differently on the
basis of sex except as such treatment is permitted by Title IX.

34 C.FR. 106.8(b)(2)
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plaints alleging any action that would be prohibited by Title IX and
a Title IX formal complaint process that complies with 34 C.F.R.
106.45 for formal complaints as defined below.

A district must provide notice to the Parties Entitled to Notice,
above, of the district's procedures and Title IX formal complaint
process, including how to report or file a complaint of sex discrimi-
nation, how to report or file a formal complaint of sexual harass-
ment, and how the district will respond.

The requirements of this provision apply only to sex discrimination
occurring against a person in the United States.

34 C.FR. 106.8(c)~(d)

“Actual knowledge” means notice of sexual harassment or allega-
tions of sexual harassment to a district’s Title IX Coordinator or any
official of the district who has authority to institute corrective
measures on behalf of the district, or to any employee of an ele-
mentary and secondary school. Imputation of knowledge based
solely on vicarious liability or constructive notice is insufficient to
constitute actual knowledge. This standard is not met when the
only official of the district with actual knowledge is the respondent.
The mere ability or obligation to report sexual harassment or to in-
form a student about how to report sexual harassment, or having
been trained to do so, does not qualify an individual as one who
has authority to institute corrective measures on behalf of the dis-
trict. “Notice” as used in this paragraph includes, but is not limited
to, a report of sexual harassment to the Title IX Coordinator.

“Complainant” means an individual who is alleged to be the victim
of conduct that could constitute sexual harassment.

“Consent” is not defined by the Title IX regulations, nor do the reg-
ulations require districts to adopt a particular definition of consent
with respect to sexual assault.

“Formal complaint” means a document filed by a complainant or
signed by the Title X Coordinator alleging sexual harassment
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against a respondent and requesting that the district investigate the
allegation of sexual harassment. At the time of filing a formal com-
plaint, a complainant must be participating in or attempting to par-
ticipate in the education program or activity of the district with
which the formal complaint is filed. A formal complaint may be filed
with the Title IX Coordinator in person, by mail, or by electronic
mail, by using the contact information required to be listed for the
Title IX Coordinator, and by any additional method designated by
the district. As used in this paragraph, the phrase “document filed
by a complainant” means a document or electronic submission
(such as by electronic mail or through an online portal provided for
this purpose by the district) that contains the complainant’s physi-
cal or digital signature, or otherwise indicates that the complainant
is the person filing the formal complaint. Where the Title IX Coordi-
nator signs a formal complaint, the Title IX Coordinator is not a
complainant or otherwise a party to a Title IX formal complaint, and
must comply with the requirements of the Title IX formal complaint
process, including the informal resolution process.

“Respondent” means an individual who has been reported to be
the perpetrator of conduct that could constitute sexual harassment.

“Sexual harassment” means conduct on the basis of sex that satis-
fies one or more of the following:

1. An employee of the district conditioning the provision of an
aid, benefit, or service of the district on an individual’s partici-
pation in unwelcome sexual conduct;

2. Unwelcome conduct determined by a reasonable person to
be so severe, pervasive, and objectively offensive that it effec-
tively denies a person equal access to the district’s education
program or activity; or

3. “Sexual assault” as defined in 20 U.S.C. 1092(f)(6)(A)(v), “da-
ting violence” as defined in 34 U.S.C. 12291(a)(10), “domestic
violence” as defined in 34 U.S.C. 12291(a)(8), or “stalking” as
defined in 34 U.S.C. 12291(a)(30).

“Supportive measures” means nondisciplinary, nonpunitive individ-
ualized services offered as appropriate, as reasonably available,
and without fee or charge to the complainant or the respondent be-
fore or after the filing of a formal complaint or where no formal
complaint has been filed. Such measures are designed to restore
or preserve equal access to the district’'s education program or ac-
tivity without unreasonably burdening the other party, including
measures designed to protect the safety of all parties or the dis-
trict's educational environment, or deter sexual harassment. Sup-
portive measures may include counseling, extensions of deadlines
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or other course-related adjustments, modifications of work or class
schedules, campus escort services, mutual restrictions on contact
between the parties, changes in work or district-provided housing
locations, leaves of absence, increased security and monitoring of
certain areas of the campus, and other similar measures. The dis-
trict must maintain as confidential any supportive measures pro-
vided to the complainant or respondent, to the extent that maintain-
ing such confidentiality would not impair the ability of the district to
provide the supportive measures. The Title IX Coordinator is re-
sponsible for coordinating the effective implementation of support-
ive measures.

34 C.FR. 106.2, .30(a)

A district with actual knowledge of sexual harassment in an educa-
tion program or activity of the district against a person in the United
States, must respond promptly in a manner that is not deliberately

indifferent. A district is deliberately indifferent only if its response to
sexual harassment is clearly unreasonable in light of the known cir-
cumstances.

For the purposes of 34 C.F.R. 106.30 [see Definitions, above] and
106.45 [see Process for Title IX Formal Complaint, below], “educa-
tion program or activity” includes locations, events, or circum-
stances over which the district exercised substantial control over
both the respondent and the context in which the sexual harass-
ment occurs.

34 C.FR. 106.44(a)

The Title IX Coordinator must promptly contact the complainant to
discuss the availability of supportive measures, consider the com-
plainant’s wishes with respect to supportive measures, inform the
complainant of the availability of supportive measures with or with-
out the filing of a formal complaint, and explain to the complainant
the process for filing a formal complaint. The Title IX Coordinator
must respond in this manner with or without a formal complaint. 34
C.F.R. 106.44(b)(1)

A district's response must treat complainants and respondents eqg-
uitably by offering supportive measures and by following a process
that complies with 34 C.F.R. 106.45 [see Process for Title IX For-
mal Complaint, below] before the imposition of any disciplinary
sanctions or other actions that are not supportive measures
against a respondent. [For Emergency Removal procedures, see
below.]

The Department of Education may not deem a district to have sat-
isfied the district's duty to not be deliberately indifferent under Title
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IX based on the district’s restriction of rights protected under the
U.S. Constitution, including the First Amendment, Fifth Amend-
ment, and Fourteenth Amendment.

34 C.FR. 106.44(a)

In response to a formal complaint, a district must follow a process
that complies with 34 C.F.R. 106.45 [see Process for Title IX For-
mal Complaint, below]. 34 C.F.R. 106.44(b)(1)

The Title IX regulations do not preclude a district from removing a
respondent from the district's education program or activity on an
emergency basis, provided that the district:

1. Undertakes an individualized safety and risk analysis;

2. Determines that an immediate threat to the physical health or
safety of any student or other individual arising from the alle-
gations of sexual harassment justifies removal; and

3. Provides the respondent with notice and an opportunity to
challenge the decision immediately following the removal.

This provision may not be construed to modify any rights under the
Individuals with Disabilities Education Act, Section 504 of the Re-
habilitation Act of 1973, or the Americans with Disabilities Act.

34 C.ER. 106.44(c)

The Title IX regulations do not preclude a district from placing a
nonstudent employee respondent on administrative leave during
the pendency of a Title IX formal complaint. This provision may not
be construed to modify any rights under Section 504 of the Reha-
bilitation Act of 1973 or the Americans with Disabilities Act. 34
C.F.R. 106.44(d)

For the purpose of addressing formal complaints of sexual harass-
ment, a district’s process must comply with the following require-
ments. Any provisions, rules, or practices other than those required
by this provision that a district adopts as part of its process for han-
dling formal complaints of sexual harassment must apply equally to
both parties. 34 C.F.R. 106.45(b)

A district's Title IX formal complaint process must:

1. Treat complainants and respondents equitably by providing
remedies to a complainant where a determination of responsi-
bility for sexual harassment has been made against the re-
spondent, and by following a process that complies with the
Title IX regulations before the imposition of any disciplinary
sanctions or other actions that are not supportive measures
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against a respondent. Remedies must be designed to restore
or preserve equal access to the district’'s education program
or activity. Such remedies may include the same individual-
ized services described as supportive measures; however,
remedies need not be nondisciplinary or nonpunitive and
need not avoid burdening the respondent;

Require an objective evaluation of all relevant evidence—in-
cluding both inculpatory and exculpatory evidence—and pro-
vide that credibility determinations may not be based on a
person'’s status as a complainant, respondent, or witness;

Require that any individual designated by a district as a Title
IX Coordinator, investigator, decision-maker, or any person
designated by a district to facilitate an informal resolution pro-
cess, not have a conflict of interest or bias for or against com-
plainants or respondents generally or an individual complain-
ant or respondent. A district must ensure that Title IX
Coordinators, investigators, decision-makers, and any person
who facilitates an informal resolution process, receive training
on the definition of sexual harassment, the scope of the dis-
trict's education program or activity, how to conduct an inves-
tigation and Title IX formal complaint process including hear-
ings, appeals, and informal resolution processes, as
applicable, and how to serve impartially, including by avoiding
prejudgment of the facts at issue, conflicts of interest, and
bias. A district must ensure that decision-makers receive train-
ing on any technology to be used at a live hearing, if any, and
on issues of relevance of questions and evidence, including
when questions and evidence about the complainant’s sexual
predisposition or prior sexual behavior are not relevant. [See
Hearings, below] A district also must ensure that investigators
receive training on issues of relevance to create an investiga-
tive report that fairly summarizes relevant evidence. [See In-
vestigation of a Formal Complaint, below] Any materials used
to train Title IX Coordinators, investigators, decision-makers,
and any person who facilitates an informal resolution process,
must not rely on sex stereotypes and must promote impartial
investigations and adjudications of formal complaints of sex-
ual harassment;

Include a presumption that the respondent is not responsible
for the alleged conduct until a determination regarding re-
sponsibility is made at the conclusion of the Title IX formal
complaint process;

Include reasonably prompt time frames for conclusion of the
Title IX formal complaint process, including reasonably
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10.

prompt time frames for filing and resolving appeals and infor-
mal resolution processes if the district offers informal resolu-
tion processes, and a process that allows for the temporary
delay of the Title IX formal complaint process or the limited
extension of time frames for good cause with written notice to
the complainant and the respondent of the delay or extension
and the reasons for the action. Good cause may include con-
siderations such as the absence of a party, a party's advisor,
or a witness; concurrent law enforcement activity; or the need
for language assistance or accommodation of disabilities;

Describe the range of possible disciplinary sanctions and
remedies or list the possible disciplinary sanctions and reme-
dies that the district may implement following any determina-
tion of responsibility;

State whether the standard of evidence to be used to deter-
mine responsibility is the preponderance of the evidence
standard or the clear and convincing evidence standard, ap-
ply the same standard of evidence for formal complaints
against students as for formal complaints against employees,
including faculty, and apply the same standard of evidence to
all formal complaints of sexual harassment;

Include the procedures and permissible bases for the com-
plainant and respondent to appeal;

Describe the range of supportive measures available to com-
plainants and respondents; and

Not require, allow, rely upon, or otherwise use questions or
evidence that constitute, or seek disclosure of, information
protected under a legally recognized privilege, unless the per-
son holding such privilege has waived the privilege.

34 C.FR. 106.45(b)(1)

Upon receipt of a formal complaint, a district must provide the fol-
lowing written notice to the parties who are known:

g

Notice of the district's Title IX formal complaint process, in-
cluding any informal resolution process.

Notice of the allegations of sexual harassment potentially con-
stituting sexual harassment, including sufficient details known
at the time and with sufficient time to prepare a response be-
fore any initial interview. Sufficient details include:

a. The identities of the parties involved in the incident, if
known;
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b. The conduct allegedly constituting sexual harassment;
and

c. The date and location of the alleged incident, if known.

The written notice must include a statement that the respond-
ent is presumed not responsible for the alleged conduct and
that a determination regarding responsibility is made at the
conclusion of the Title IX formal complaint process. The writ-
ten notice must inform the parties that they may have an advi-
sor of their choice, who may be, but is not required to be, an
attorney and may inspect and review evidence [see Investiga-
tion of a Formal Complaint, below]. The written notice must in-
form the parties of any provision in the district's code of con-
duct that prohibits knowingly making false statements or
knowingly submitting false information during the Title IX for-
mal complaint process.

If, in the course of an investigation, the district decides to investi-
gate allegations about the complainant or respondent that are not
included in the Notice of Allegations, above, the district must pro-
vide notice of the additional allegations to the parties whose identi-
ties are known.

34 C.ER. 106.45(b)(2)

The district must investigate the allegations in a formal complaint. If
the conduct alleged in the formal complaint would not constitute
sexual harassment even if proved, did not occur in the district’s ed-
ucation program or activity, or did not occur against a person in the
United States, then the district must dismiss the formal complaint
with regard to that conduct for purposes of sexual harassment un-
der Title IX; such a dismissal does not preclude action under an-
other provision of the district’'s code of conduct.

The district may dismiss the formal complaint or any allegations
therein, if at any time during the investigation or hearing: a com-
plainant notifies the Title IX Coordinator in writing that the com-
plainant would like to withdraw the formal complaint or any allega-
tions therein; the respondent is no longer enrolled or employed by
the district; or specific circumstances prevent the district from gath-
ering evidence sufficient to reach a determination as to the formal
complaint or allegations therein.

Upon a dismissal required or permitted pursuant to 34 C.F.R.
106.45(b)(3), the district must promptly send written notice of the
dismissal and reason(s) therefor simultaneously to the parties.
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A district may consolidate formal complaints as to allegations of
sexual harassment against more than one respondent, or by more
than one complainant against one or more respondents, or by one
party against the other party, where the allegations of sexual har-
assment arise out of the same facts or circumstances. Where a Ti-
tle IX formal complaint process involves more than one complain-
ant or more than one respondent, references in this provision to
the singular “party,” “complainant,” or “respondent” include the plu-
ral, as applicable.

34 C.FR. 106.45(b)(3)—(4)

When investigating a formal complaint and throughout the Title IX
formal complaint process, a district must:

1.  Ensure that the burden of proof and the burden of gathering
evidence sufficient to reach a determination regarding respon-
sibility rest on the district and not on the parties provided that
the district cannot access, consider, disclose, or otherwise
use a party’s records that are made or maintained by a physi-
cian, psychiatrist, psychologist, or other recognized profes-
sional or paraprofessional acting in the professional’s or
paraprofessional’s capacity, or assisting in that capacity, and
which are made and maintained in connection with the provi-
sion of treatment to the party, unless the district obtains that
party’s voluntary, written consent to do so for a Title IX formal
complaint (if a party is not an “eligible student,” as defined in
34 C.F.R. 99.3 then the district must obtain the voluntary, writ-
ten consent of a “parent,” as defined in 34 C.F.R. 99.3) [see
FL(LEGAL) at Education Records];

2. Provide an equal opportunity for the parties to present wit-
nesses, including fact and expert witnesses, and other incul-
patory and exculpatory evidence;

3. Not restrict the ability of either party to discuss the allegations
under investigation or to gather and present relevant evi-
dence;

4. Provide the parties with the same opportunities to have others
present during any Title IX formal complaint proceeding, in-
cluding the opportunity to be accompanied to any related
meeting or proceeding by the advisor of their choice, who
may be, but is not required to be, an attorney, and not limit the
choice or presence of advisor for either the complainant or re-
spondent in any meeting or Title IX formal complaint proceed-
ing; however, the district may establish restrictions regarding
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the extent to which the advisor may participate in the pro-
ceedings, as long as the restrictions apply equally to both par-
ties;

5. Provide, to a party whose participation is invited or expected,
written notice of the date, time, location, participants, and pur-
pose of all hearings, investigative interviews, or other meet-
ings, with sufficient time for the party to prepare to participate;

6. Provide both parties an equal opportunity to inspect and re-
view any evidence obtained as part of the investigation that is
directly related to the allegations raised in a formal complaint,
including the evidence upon which the district does not intend
to rely in reaching a determination regarding responsibility
and inculpatory or exculpatory evidence whether obtained
from a party or other source, so that each party can meaning-
fully respond to the evidence prior to conclusion of the investi-
gation. Prior to completion of the investigative report, the dis-
trict must send to each party and the party's advisor, if any,
the evidence subject to inspection and review in an electronic
format or a hard copy, and the parties must have at least ten
days to submit a written response, which the investigator will
consider prior to completion of the investigative report. The
district must make all such evidence subject to the parties’ in-
spection and review available at any hearing to give each
party equal opportunity to refer to such evidence during the
hearing, including for purposes of cross-examination; and

7.  Create an investigative report that fairly summarizes relevant
evidence and, at least ten days prior to a hearing (if a hearing
is required or otherwise provided) or other time of determina-
tion regarding responsibility, send to each party and the
party’s advisor, if any, the investigative report in an electronic
format or a hard copy, for their review and written response.

34 C.FR. 106.45(b)(5)

The district’s Title IX formal complaint process may, but need not,
provide for a hearing. With or without a hearing, after the district
has sent the investigative report to the parties pursuant to 34
C.F.R. 106.45(b)(5)(vii) [see Investigation of a Formal Complaint,
above] and before reaching a determination regarding responsibil-
ity, the decision-maker(s) must afford each party the opportunity to
submit written, relevant questions that a party wants asked of any
party or witness, provide each party with the answers, and allow for
additional, limited follow-up questions from each party. With or
without a hearing, questions and evidence about the complainant’s
sexual predisposition or prior sexual behavior are not relevant, un-
less such questions and evidence about the complainant’s prior
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Implementation The Title IX Coordinator is responsible for effective implementation

of Remedies of any remedies. 34 C.FR. 106.45(b)(7)(iv)

Appeals A district must offer both parties an appeal from a determination re-
garding responsibility, and from a district's dismissal of a formal
complaint or any allegations therein, on the following bases:

1.  Procedural irregularity that affected the outcome of the mat-
ter;

2. New evidence that was not reasonably available at the time
the determination regarding responsibility or dismissal was
made, that could affect the outcome of the matter; and

3. The Title IX Coordinator, investigator(s), or decision-maker(s)
had a conflict of interest or bias for or against complainants or
respondents generally or the individual complainant or re-
spondent that affected the outcome of the matter.

A district may offer an appeal equally to both parties on additional

bases.

As to all appeals, the district must:

1. Notify the other party in writing when an appeal is filed and
implement appeal procedures equally for both parties;

2. Ensure that the decision-maker(s) for the appeal is not the
same person as the decision-maker(s) that reached the deter-
mination regarding responsibility or dismissal, the investiga-
tor(s), or the Title IX Coordinator;

3. Ensure that the decision-maker(s) for the appeal complies
with the standards in the Title IX regulations regarding conflict
of interest and bias [see Process for Formal Title IX Com-
plaint, item 3, above];

4. Give both parties a reasonable, equal opportunity to submit a
written statement in support of, or challenging, the outcome;

5. Issue a written decision describing the result of the appeal
and the rationale for the result; and

6. Provide the written decision simultaneously to both parties.

34 C.FR. 106.45(b)(8)

Informal A district may not require as a condition of enrollment or continuing

Resolution enrollment, or employment or continuing employment, or enjoy-

DATE ISSUED: 1/7/2021
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ment of any other right, waiver of the right to an investigation and
adjudication of formal complaints of sexual harassment consistent

14 of 17




Brownsville ISD

031901

STUDENT WELFARE FFH

FREEDOM FROM DISCRIMINATION, HARASSMENT, AND RETALIATION (LEGAL)
with Title IX. Similarly, a district may not require the parties to par-
ticipate in an informal resolution process and may not offer an in-
formal resolution process unless a formal complaint is filed. How-
ever, at any time prior to reaching a determination regarding
responsibility the district may facilitate an informal resolution pro-
cess, such as mediation, that does not involve a full investigation
and adjudication, provided that the district:
1. Provides to the parties a written notice disclosing:

a. The allegations;

b.  The requirements of the informal resolution process in-
cluding the circumstances under which it precludes the
parties from resuming a formal complaint arising from
the same allegations, provided, however, that at any
time prior to agreeing to a resolution, any party has the
right to withdraw from the informal resolution process
and resume the Title IX formal complaint process with
respect to the formal complaint; and

c. Any consequences resulting from participating in the in-
formal resolution process, including the records that will
be maintained or could be shared;

2. Obtains the parties’ voluntary, written consent to the informal
resolution process; and

3. Does not offer or facilitate an informal resolution process to
resolve allegations that an employee sexually harassed a stu-
dent.

34 C.ER. 106.45(b)(9)

Recordkeeping A district must maintain for a period of seven years records of:

1. Each sexual harassment investigation including any determi-

nation regarding responsibility, any disciplinary sanctions im-

posed on the respondent, and any remedies provided to the

complainant designed to restore or preserve equal access to
the district’s education program or activity;
2.  Any appeal and the result therefrom;
3. Any informal resolution and the result therefrom; and
4.  All materials used to train Title IX Coordinators, investigators,
decision-makers, and any person who facilitates an informal
resolution process. A district must make these training materi-
als publicly available on its website or if the district does not
maintain a website the district must make these materials
DATE ISSUED: 1/7/2021 15 of 17
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available upon request for inspection by members of the pub-
lic.

For each response required under Title IX Coordinator Response,
above, a district must create, and maintain for a period of seven
years, records of any actions, including any supportive measures,
taken in response to a report or formal complaint of sexual harass-
ment. In each instance, the district must document the basis for its
conclusion that its response was not deliberately indifferent, and
document that it has taken measures designed to restore or pre-
serve equal access to the district’'s education program or activity.

If a district does not provide a complainant with supportive
measures, then the district must document the reasons why such a
response was not clearly unreasonable in light of the known cir-
cumstances. The documentation of certain bases or measures
does not limit the district in the future from providing additional ex-
planations or detailing additional measures taken.

34 C.FR. 106.45(b)(10)

No district or other person may intimidate, threaten, coerce, or dis-
criminate against any individual for the purpose of interfering with
any right or privilege secured by Title IX, or because the individual
has made a report or complaint, testified, assisted, or participated
or refused to participate in any manner in an investigation, pro-
ceeding, or hearing under Title IX.

Intimidation, threats, coercion, or discrimination, including charges
against an individual for code of conduct violations that do not in-
volve sex discrimination or sexual harassment, but arise out of the
same facts or circumstances as a report or complaint of sex dis-
crimination, or a report or formal complaint of sexual harassment,
for the purpose of interfering with any right or privilege secured by
Title IX, constitutes retaliation.

Complaints alleging retaliation may be filed according to the Pro-
cess for Title IX Formal Complaint above.

The exercise of rights protected under the First Amendment does
not constitute retaliation prohibited by Title IX.

Charging an individual with a code of conduct violation for making
a materially false statement in bad faith in the course of a Title IX
formal complaint proceeding does not constitute retaliation prohib-
ited by Title IX, provided, however, that a determination regarding
responsibility, alone, is not sufficient to conclude that any party
made a materially false statement in bad faith.

34 C.FR. 106.71(a)—(b)
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Confidentiality The district must keep confidential the identity of any individual

who has made a report or complaint of sex discrimination, includ-
ing any individual who has made a report or filed a formal com-
plaint of sexual harassment, any complainant, any individual who
has been reported to be the perpetrator of sex discrimination, any
respondent, and any witness, except as may be permitted by the
Family Educational Rights and Privacy Act (FERPA) statute, 20
U.S.C. 1232g, or FERPA regulations, 34 C.F.R. Part 99, or as re-
quired by law, or to carry out the purposes of 34 C.F.R. Part 106,
including the conduct of any investigation, hearing, or judicial pro-
ceeding arising thereunder. 34 C.ER. 106.71(a)
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Note: For information regarding law enforcement records and
schools, see GRAA.

For the purposes of this policy, the term “education records” means
those records, files, documents, and other materials that contain
information directly related to a student and are maintained by an
education agency or institution or by a person acting for such
agency or institution.

The term “education records” does not include:

1. Records that are created or received by a district after an indi-
vidual is no longer a student in attendance and that are not di-
rectly related to the individual's attendance as a student.

2. Records made by district personnel that are kept in the sole
possession of the maker, are used only as a personal
memory aid, and are not accessible or revealed to anyone
other than a temporary substitute for the maker of the record.

3. Records maintained by a law enforcement unit of a district
that were created by that law enforcement unit for the pur-
pose of law enforcement.

4. Records on a student who is 18 years of age or older, or who
is attending an institution of postsecondary education, that
are:

a. Made or maintained by a physician, psychiatrist, psy-
chologist, or other recognized professional or
paraprofessional acting in his or her professional capac-
ity or assisting in a paraprofessional capacity;

b. Made, maintained, or used only in connection with treat-
ment of the student; and

c. Disclosed only to individuals providing the treatment. For
the purpose of this definition, “treatment” does not in-
clude remedial educational activities or activities that are
part of the program of instruction at the agency or institu-
tion.

5. Grades on peer-graded papers before they are collected and
recorded by a teacher.

20 U.S.C. 1232g; 34 C.FR. 99.3

The principal of each school shall maintain records of screening for
special senses and communication disorders, spinal screening,
and assessment for type 2 diabetes for each student in the school.
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Records shall be open for inspection by the state or local health
department. 20 U.S.C. 1232g; Health and Safety Code 36.006,
37.003, 95.004; 25 TAC 37.145(b) [See FFAA]

A district shall maintain an individual immunization record during
the period of attendance for each student admitted. The records
shall be open for inspection at all reasonable times by the Texas
Education Agency or by representatives of local health depart-
ments or the Texas Department of State Health Services. A district
shall cooperate with other districts in transferring students’ immun-
ization records between other schools. Specific approval from stu-
dents, parents, or guardians is not required prior to making such
record transfers. Education Code 38.002 [See FFAB]

The parent or guardian of a student is entitled to access to the stu-
dent’s medical records maintained by a district. On request of a
student’s parent or guardian, a district shall provide a copy of the
student’s medical records to the parent or guardian. A district may
not impose a charge that exceeds the amount authorized by Sec-
tion 552.261 of the Government Code [see GBAA]. Education
Code 38.0095

To the extent a district is a covered entity under the Health Insur-
ance Portability and Accountability Act (HIPAA), the district must
comply with the Privacy Rule, 45 C.F.R. Part 164, with respect to
protected health information that is not an education record.

45 C.F.R. 160.103, 164.501 [See CRD]

Information regarding a child’s food allergy, regardless of how it is
received by the school or school district, shall be retained in the
child’s student records but may not be placed in the health record
maintained for the child by the district.

If the school receives documentation of a food allergy from a physi-
cian, that documentation shall be placed in the health record main-
tained for the child by the district.

A registered nurse may enter appropriate notes about a child’'s
possible food allergy in the health record maintained for the child
by the district, including a notation that the child’s student records
indicate that a parent has notified the district of the child’s possible
food allergy. [See FD]

Education Code 25.0022(d)—(f)

The results of individual student performance on basic skills as-
sessment instruments or other achievement tests administered by
a district are confidential and may be made available only to the
student, the student’s parent or guardian, and to the school per-
sonnel directly involved with the student’s educational program.
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However, overall student performance data shall be aggregated by
ethnicity, sex, grade level, subject area, campus, and district, and
made available to the public, with appropriate interpretations, at
regularly scheduled board meetings. The information may not con-
tain the names of individual students or teachers. Education Code
39.030(b) [See EKB]

Following guidelines developed by the commissioner of education,
a district must use an academic achievement record (transcript)
form that includes student demographics, school data, student
data, and the record of courses and credits earned. The academic
achievement record shall serve as the academic record for each
student and must be maintained permanently by the district. A dis-
trict must ensure that copies of the record are made available for a
student transferring from one district to another. To ensure appro-
priate placement of a transfer student, a district must respond
promptly to each request for student records from a receiving dis-
trict. 19 TAC 74.5(b)—(c) [See El]

If a parent or other person with legal control of a child enrolls the
child in a district school, the parent or other person, or the school
district in which the child most recently attended school, shall fur-
nish to the district all of the following:

1. The child’s birth certificate, or another document suitable as
proof of the child’s identity as defined by the commissioner in
the Student Attendance Accounting Handbook.

2. Acopy of the child’s records from the school the child most
recently attended if he or she was previously enrolled in a
school in Texas or in another state.

Education Code 25.002(a)

A district must furnish information under items 1 and 2 not later
than the tenth working day after the date the district receives a re-
quest for the information.

If a parent or other person with legal control of a child under a court
order requests that a district transfer a child’s student records, the
district to which the request is made shall notify the parent or other
person as soon as practicable that the parent or other person may
request and receive an unofficial copy of the records for delivery in
person to a school in another district.

Education Code 25.002(a-1) [See FD]
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“Attendance” includes, but is not limited to:

1.  Attendance in person or by paper correspondence, videocon-
ference, satellite, internet, or other electronic information and
telecommunications technologies for students who are not
physically present in the classroom; and

2. The period during which a person is working under a work-
study program.

“Authorized representative” means any entity or individual desig-
nated by a state or local educational authority or an agency
headed by an official listed in 34 C.F.R. 99.31(a)(3) to conduct—
with respect to federal- or state-supported education programs—
any audit, evaluation, or any compliance or enforcement activity in
connection with federal legal requirements that relate to these pro-
grams.

“Biometric record” means a record of one or more measurable bio-
logical or behavioral characteristics that can be used for automated
recognition of an individual (e.g., fingerprints, retina and iris pat-
terns, voiceprints, DNA sequence, facial characteristics, and hand-
writing).

“Disclosure” means to permit access to or the release, transfer, or
other communication of personally identifiable information con-
tained in education records by any means, including oral, written,
or electronic means, to any party except the party identified as the
party that provided or created the record.

“Education program” means any program that is principally en-
gaged in the provision of education, including, but not limited to,
early childhood education, elementary and secondary education,
postsecondary education, special education, job training, career
and technical education, and adult education, and any program
that is administered by an educational agency or institution.

“Parent” includes a natural parent, a guardian, or an individual act-
ing as a parent in the absence of a parent or guardian.

“Personally identifiable information” includes, but is not limited to:
1. The student’'s name;

2. The name of the student’s parent or other family members;
3. The address of the student or student’s family;
4

A personal identifier, such as the student’s social security
number, student number, or biometric record;
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5. Other indirect identifiers, such as the student’s date of birth,
place of birth, and mother's maiden name;

6. Other information that, alone or in combination, is linked or
linkable to a specific student that would allow a reasonable
person in the school community, who does not have personal
knowledge of the relevant circumstances, to identify the stu-
dent with reasonable certainty; or

7.  Information requested by a person who the district reasonably
believes knows the identity of the student to whom the educa-
tion record relates.

“Record” means any information recorded in any way, including,
but not limited to, handwriting, print, computer media, video or au-
dio tape, film, microfilm, and microfiche.

34 C.FR. 99.3

“Signed and dated written consent” may include a record and sig-
nature in electronic form that:

1. Identifies and authenticates a particular person as the source
of the electronic consent; and

2. Indicates such person’s approval of the information contained
in the electronic consent.

34 C.FR. 99.30(d)

A district shall presume that a parent has authority to inspect and
review the student’s records unless it has been provided with evi-
dence that there is a court order, state statute, or legally binding
document that specifically revokes these rights. 34 C.F.R. 99.4

A court may order the custodian of records to delete all references
in a child’s records to the place of residence of either party ap-
pointed as conservator before their release to another party ap-
pointed as conservator. Family Code 153.012

A parent is entitled to access to all written records of a district con-
cerning the parent’s child, including attendance records, test
scores, grades, disciplinary records, counseling records, psycho-
logical records, applications for admission, health and immuniza-
tion information, teacher and school counselor evaluations, reports
of behavioral patterns, and records relating to assistance provided
for learning difficulties, including information collected regarding
any intervention strategies used with the child.

“Intervention strategy” means a strategy in a multi-tiered system of
supports that is above the level of intervention generally used in

6 of 22




Brownsville ISD
031901

STUDENT RECORDS

Access by
Student

Access by Others

1. School
Officials

DATE ISSUED: 1/7/2021
UPDATE 116
FL(LEGAL)-P

FL
(LEGAL)

that system with all children. The term includes response to inter-
vention and other early intervening strategies.

Education Code 26.004

When a student becomes an eligible student, the rights accorded
to, and consent required of, parents under this part transfer from
the parents to the student. A district may disclose to a parent with-
out the prior written consent of an eligible student if the disclosure
is to the parent of the student who is a minor or who is a depend-
ent for tax purposes or the disclosure is in connection with a health
or safety emergency. 34 C.F.R. 99.5, .10, .31(a)(8), (a)(10), .36

Whenever a student has attained 18 years of age or is attending
an institution of postsecondary education, the rights accorded to,
and consent required of, parents transfer from the parents to the
student.

Nothing in this section prevents a district from disclosing education
records, or personally identifiable information from education rec-
ords, to a parent without prior written consent of an eligible student
if the disclosure meets the conditions in 34 C.F.R. 99.31(a), includ-
ing if the student is a dependent for tax purposes or in the case of
a health or safety emergency.

34 C.FR. 99.5

If the education records of a student contain information on more
than one student, the parent or eligible student may inspect and re-
view or be informed of only the specific information about that stu-
dent. 34 C.FR. 99.12(a)

Personally identifiable information in education records shall not be
released without the written consent of the student's parents, ex-
cept to the following.

School officials, including teachers, who have legitimate educa-
tional interests.

A contractor, consultant, volunteer, or other party to whom a district
has outsourced institutional services or functions may be consid-
ered a school official under this paragraph provided that the out-
side party:

1.  Performs an institutional service or function for which the dis-
trict would otherwise use employees;

2. Is under the direct control of the district with respect to the
use and maintenance of education records; and
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3. Is subject to the requirements of 34 C.F.R. 99.33(a) governing
the use and redisclosure of personally identifiable information
from education records.

A district must use reasonable methods to ensure that school offi-
cials obtain access to only those education records in which they
have legitimate educational interests. A district that does not use
physical or technological access controls must ensure that its ad-
ministrative policy for controlling access to education records is ef-
fective and that it remains in compliance with the legitimate educa-
tional interest requirement.

34 C.FR. 99.31, .36

An administrator, nurse, or teacher is entitled to access to a stu-
dent’s medical records maintained by a district for reasons deter-
mined by district policy. Education Code 38.009

Officials of educational agencies or institutions, including officials of
another school or institution of postsecondary education in which
the student seeks or intends to enroll, or where the student is al-
ready enrolled so long as the disclosure is for purposes related to
the student’s enrollment or transfer, provided that a district shall:

1. Make a reasonable attempt to notify the parent or eligible stu-
dent at the last known address of the parent or eligible stu-
dent, unless:

a. The disclosure is initiated by the parent or eligible stu-
dent; or

b.  The annual notification under 34 C.F.R. 99.7 includes a
notice that the district forwards education records to
other agencies or institutions that have requested the
records and in which the student seeks or intends to en-
roll or is already enrolled so long as the disclosure is for
the purposes related to the student’s enrollment or trans-
fer;

2. Give the parent or eligible student, upon request, a copy of
the record that was disclosed; and

3.  Give the parent or eligible student, upon request, an oppor-
tunity for a hearing under 34 C.F.R. Part 99, Subpart C.

34 C.FR. 99.31(a)(2), .34

Authorized representatives of the officials or agencies headed by
the Comptroller General of the United States, the Attorney General
of the United States, the Secretary of Education, or state and local
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educational authorities who require access to student or other rec-
ords necessary in connection with the audit and evaluation of fed-
eral- or state-supported education programs or in connection with
the enforcement of or compliance with federal legal requirements
that relate to such programs. 34 C.FR. 99.35

A district may not refuse to report information concerning a student
holding an F, J, or M visa on the basis of the Family Educational
Rights and Privacy Act (FERPA) and any regulation implementing
FERPA. A district is authorized and required to report information
that would ordinarily be protected by FERPA only to the extent re-
quired by 8 U.S.C. 1372, 8 C.F.R. 214.3(g), or any corresponding
regulation. 8 U.S.C. 1372(c)(2); 8 C.F.R. 214.1(h)

Personnel involved with a student’s application for, or receipt of, fi-
nancial aid. 34 C.F.R. 99.31(a)(4)(i)

State and local officials to whom such information is specifically al-
lowed to be reported or disclosed by state statute if:

1. The allowed reporting or disclosure concerns the juvenile jus-
tice system and its ability to effectively serve, prior to adjudi-
cation, the student whose records are released; and

2. The officials and authorities to whom such information is dis-
closed certify in writing to the district that the information will
not be disclosed to any other party except as provided under
state law without the prior written consent of the parent of the
student.

34 C.FR. 99.31(a)(5)(i), .38

A school district superintendent or the superintendent’s designee
shall disclose information contained in a student’s educational rec-
ords to a juvenile service provider as required by Family Code
58.0051 [see GRAC]. Education Code 37.084(a)

Organizations conducting studies for, or on behalf of, districts for
the purpose of developing, validating, or administering predictive
tests, administering student aid programs, and improving instruc-
tion. Such studies must be conducted so that personal identifica-
tion of students and their parents will not be revealed to persons
other than authorized personnel of the organizations conducting
the studies who have legitimate interests in the information. Such
information must be destroyed when no longer needed for the orig-
inal purposes of the studies.

The district must enter into a written agreement with the organiza-
tion that:
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1.  Specifies the purpose, scope, and duration of the study or
studies and the information to be disclosed;

2. Requires the organization to use personally identifiable infor-
mation from education records only to meet the purpose or
purposes of the study as stated in the written agreement;

3. Requires the organization to conduct the study in a manner
that does not permit personal identification of parents and stu-
dents, as defined in this part, by anyone other than represent-
atives of the organization with legitimate interests; and

4. Requires the organization to destroy all personally identifiable
information when the information is no longer needed for the
purposes for which the study was conducted and specifies the
time period in which the information must be destroyed.

A district that enters into an agreement with an organization con-
ducting a study may redisclose personally identifiable information
from education records on behalf of educational agencies and insti-
tutions that disclosed the information to the district in accordance
with the requirements of 34 C.F.R. 99.33(b).

A district is not required to initiate a study or agree with or endorse
the conclusions or results of the study.

34 C.F.R. 99.31(a)(6)

Accrediting organizations to carry out their accrediting functions. 34
C.FR. 99.31(a)(7)

Appropriate parties, including the student’s parents, in connection
with an emergency if the knowledge of the information is necessary
to protect the health or safety of the student or other individuals.

In making a determination, a district may take into account the to-
tality of the circumstances pertaining to a threat to the health or
safety of a student or other individuals. If the district determines
that there is an articulable and significant threat to the health or
safety of a student or other individuals, it may disclose information
from education records to any person whose knowledge of the in-
formation is necessary to protect the health or safety of the student
or other individuals. If, based on the information available at the
time of the determination, there is a rational basis for the determi-
nation, the U.S. Department of Education (DOE) will not substitute
its judgment for that of the district in evaluating the circumstances
and making its determination.

34 C.ER. 99.31(a)(10), .36
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The Secretary of Agriculture, or authorized representative from the
Food and Nutrition Service, for the purposes of conducting pro-
gram monitoring, evaluations, and performance measurements of
districts receiving funding or providing benefits of programs author-
ized under the National School Lunch Act or the Child Nutrition Act.
20 U.S.C. 1232g(b)(1)(K)

An agency caseworker or other representative of a state or local
child welfare agency who has the right to access a student’s case
plan when the agency is legally responsible, in accordance with
state law, for the care and protection of the student. Records of the
student shall not be disclosed by the agency, except to an individ-
ual or entity engaged in addressing the student’s education needs
and authorized by the agency to receive the disclosure. Any subse-
guent disclosure must be consistent with state laws applicable to
protecting the confidentiality of a student’s education records. 20
U.S.C. 1232g(b)(1)(L)

Any person requesting directory information after a district has
given public notice of that definition. [See Directory Information, be-
low] 34 C.FR. 99.37

The parent or eligible student shall provide a signed and dated
written consent before a district discloses personally identifiable in-
formation from a student’s education records to any individual,
agency, or organization other than the parent, the student, or those
listed above. Such consent shall specify records to be released,
the reason for such release, and to whom the records are to be re-
leased.

When a disclosure is made under written consent, if a parent or eli-
gible student requests, the district shall provide a copy of the rec-
ords disclosed and if the parent of a student who is not an eligible
student requests, the district shall provide the student with a copy
of the records disclosed.

34 C.FR. 99.30(c)

Under the Protection of Pupil Rights Amendment (PPRA), no stu-
dent shall be required, as part of any program funded in whole or in
part by the U.S. DOE, to submit to a survey, analysis, or evaluation
that reveals information concerning the following topics without the
prior consent of the student (if the student is an adult or emanci-
pated minor), or, in the case of an unemancipated minor, without
the prior written consent of the parent:

1. Political affiliations or beliefs of the student or the student’s
parents.
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2. Mental and psychological problems of the student or the stu-
dent’s family.

3. Sex behavior and attitudes.

4. lllegal, anti-social, self-incriminating, and demeaning behav-
ior.

5.  Critical appraisals of other individuals with whom students
have close family relationships.

6. Legally recognized privileged or analogous relationships,
such as those of lawyers, physicians, and ministers.

7. Religious practices, affiliations, or beliefs of the student or stu-
dent’s parent.

8. Income, other than that required by law to determine eligibility
for participation in a program or for receiving financial assis-
tance under such program.

20 U.S.C. 1232h(b)

Except as provided by 20 U.S.C. 1232h(a) or (b), as a condition of
receiving funds from programs funded in whole or in part by the
U.S. DOE, a district shall develop and adopt policies, in consulta-
tion with parents, pursuant to 20 U.S.C. 1232h(c)(1), and provide
for parent notification in accordance with 20 U.S.C. 1232h(c)(2). 20
U.S.C. 1232h(c)(1)—(4) [See EF]

A district shall release student records in compliance with a judicial
order, or pursuant to any lawfully issued subpoena, except when a
parent is a party to a court proceeding involving child abuse and
neglect (as defined in section 3 of the Child Abuse Prevention and
Treatment Act [42 U.S.C. 5101 note]) or dependency matters, and
the order is issued in the context of that proceeding, additional no-
tice to the parent by the educational agency or institution is not re-
quired. 20 U.S.C. 1232g(b)(1)(J), (b)(2)(B)

The educational agency or institution may disclose information un-
der this section only if the agency or institution makes a reasonable
effort to notify the parent or eligible student of the order or sub-
poena in advance of compliance, so that the parent or eligible stu-
dent may seek protective action, unless the disclosure is in compli-
ance with:

1. Afederal grand jury subpoena and the court has ordered that
the existence or the contents of the subpoena or the infor-
mation furnished in response to the subpoena not be dis-
closed;
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2.  Any other subpoena issued for a law enforcement purpose
and the court or other issuing agency has ordered that the ex-
istence or the contents of the subpoena or the information fur-
nished in response to the subpoena not be disclosed; or

3. An ex parte court order obtained by the United States attor-
ney general (or designee not lower than an assistant attorney
general) concerning investigations or prosecutions of an of-
fense listed in 18 U.S.C. 2332b(g)(5)(B) or an act of domestic
or international terrorism as defined in 18 U.S.C. 2331.

If the district initiates legal action against a parent or student, the
district may disclose to the court, without a court order or sub-
poena, the education records of the student that are relevant for
the district to proceed with the legal action as plaintiff.

If a parent or eligible student initiates legal action against a district,
the district may disclose to the court, without a court order or sub-
poena, the student's education records that are relevant for the dis-
trict to defend itself.

34 C.FR. 99.31(a)(9)

A district may disclose personally identifiable information without
consent if the disclosure concerns sex offenders and other individ-
uals required to register under section 170101 of the Violent Crime
Control and Law Enforcement Act of 1994, 42 U.S.C. 14071, and
the information was provided to the district under 42 U.S.C. 14071
and applicable federal guidelines. 34 C.F.R. 99.31(a)(16)

Upon request of a properly qualified individual, access to a stu-
dent’'s education record shall be granted within a reasonable period
of time, but not more than 45 days after it has received the request.
A district shall respond to reasonable requests for explanations and
interpretations of the records. 34 C.FR. 99.10

A district shall not destroy any education records if there is an out-
standing request to inspect and review the records. 34 C.F.R.
99.10(e)

A district, or a party that has received education records or infor-
mation from education records, may release the records or infor-
mation without the parent’s written consent after the removal of all
personally identifiable information provided that the district or other
party has made a reasonable determination that a student’s iden-
tity is not personally identifiable, whether through single or multiple
releases, and taking into account other reasonably available infor-
mation. 34 C.FR. 99.31(b)(1)
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A district, or a party that has received education records or infor-
mation from education records, may release de-identified student
level data from education records for the purpose of education re-
search by attaching a code to each record that may allow the recip-
ient to match information received from the same source, provided
that:

1. Adistrict or other party that releases de-identified data under
this section does not disclose any information about how it
generates and assigns a record code, or that would allow a
recipient to identify a student based on a record code;

2. The record code is used for no purpose other than identifying
a de-identified record for purposes of education research and
cannot be used to ascertain personally identifiable information
about a student; and

3. The record code is not based on a student’s social security
number or other personal information.

34 C.FR. 99.31(b)(2)

A district must use reasonable methods to identify and authenticate
the identity of parents, students, school officials, and any other par-
ties to whom the district discloses personally identifiable infor-
mation from education records. 34 C.F.R. 99.31(c)

Personal information from student education records shall be
transferred to a third party only on the condition that such party will
not permit any other party to have access to such information with-
out the written consent of the student’s parent. If a third party per-
mits access to information in violation of this policy or fails to de-
stroy the information as required by 20 U.S.C. 1232g(b)(1)(F), a
district shall not permit access to information from education rec-
ords to that third party for a period of not less than five years.

20 U.S.C. 1232g(b)(4)(B); 34 C.F.R. 99.33(a)(1)

A district shall inform a party to whom a disclosure is made of the
requirements of 34 C.F.R. 99.33, unless the disclosure is made
pursuant to a court order, lawfully issued subpoena, or litigation;
the disclosed information is directory information; the disclosure
concerns sex offenders; or the disclosure is made to a parent of a
student who is not an eligible student or to a student. 34 C.FR.
99.33(c)—(d)

A district may disclose personally identifiable information with the
understanding that the party receiving the information may make
further disclosures of the information on behalf of the district if:
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1.  The disclosures meet the requirements of 34 C.F.R. 99.31;
and

2. The district has complied with the requirements of 34 C.F.R.
99.32(b) regarding the record of disclosure; or a state or local
educational authority or federal official or agency listed re-
questing information through a subpoena or ex parte order
has complied with the requirements of 34 C.F.R. 99.32(b)(2).

34 C.FR. 99.33(b)

Each school shall maintain a record, kept with the education record
of each student that indicates all individuals, agencies, or organiza-
tions that have requested or obtained access to a student’s educa-
tion records, as well as the names of state and local educational
authorities and federal officials and agencies listed in 34 C.F.R.
99.31(a)(3) that may make further disclosures of personally identifi-
able information from the student’s education records without con-
sent. A district must obtain a copy of the record of further disclo-
sures maintained by the named authorities, officials, and agencies
under 34 C.F.R. 99.32(b)(2) and make it available in response to a
parent’s request to review the record.

A district must record the following information when it discloses
personally identifiable information from education records under
the health or safety emergency exception [see Health or Safety
Emergency, above]:

1. The articulable and significant threat to the health or safety of
a student or other individuals that formed the basis for the dis-
closure; and

2. The parties to whom the district disclosed the information.
34 C.FR. 99.32

The records shall include at least the name of the person or
agency that made the request and the legitimate interest the per-
son or agency had in the information. The record will be maintained
as long as the district maintains the student’s education record.
The record of access shall be available only to parents, school offi-
cials responsible for custody of the records, and those state, local,
and federal officials authorized to audit the operation of the system.
20 U.S.C. 1232g(b)(4)(A); 34 C.F.R. 99.33(a)(2)

The record shall not include requests for access by, or access
granted to, parents of the student or officials of a district, requests
accompanied by prior written consent of the parent, requests for di-
rectory information, or a party seeking or receiving records in ac-
cordance with a subpoena or ex parte order. 34 C.F.R. 99.32(d)
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The parent of a student whose records are covered by this policy
may ask a district to amend the student’s record if the parent be-
lieves it contains information that is inaccurate, misleading, or in vi-
olation of the student'’s right of privacy or other rights. If a district
decides not to amend the education records requested, it shall in-
form the parent of its decision and his or her right to a hearing to
challenge the content of the student’s education records. 34 C.FR.
99.20

If a district decides to amend the records as a result of the hearing,
it shall inform the parent in writing. If, as a result of the hearing, the
district decides not to amend the records, it shall inform the parent
of the right to place a statement in the records commenting on the
contested information and/or stating why the parent disagrees with
the decision of the district. Any explanation shall be maintained
with the contested part of the record for as long as the record is
maintained and shall be disclosed whenever the contested portion
of the record is disclosed. 34 C.F.R. 99.21

No fee shall be charged to search for or to retrieve the education
records of a student. A fee may be charged for a copy of education
records which is made for the parent or an eligible student, unless
the imposition of a fee effectively prevents a parent or eligible stu-
dent from exercising the right to inspect and review those records.
20 U.S.C. 1232g; 34 C.F.R. 99.11; Education Code 26.012

A district shall permit parents to inspect and review education rec-
ords collected, maintained, or used for purposes of identifying,
evaluating, placing, or educating students with disabilities.

34 C.F.R. 300.613(a)

In addition to policies applicable to all student records, the follow-
ing guidelines shall apply when parents of a student with disabili-
ties request to review or inspect district records relating to the edu-
cation of their child:

1. Parents may request that a representative inspect and review
the records. 34 C.FR. 300.613(b)(3)

2. Adistrict shall comply with a request without unnecessary de-
lay and before any meeting regarding an individualized edu-
cation program (IEP) or hearing relating to the identification,
evaluation, or placement of the child, and in no case longer
than 45 days after the request. 34 C.F.R. 300.613(a)

3. Adistrict shall keep a record of persons obtaining access to
these student records (except access by parents and author-
ized employees), including name, date of access, and the
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purpose for which the person is authorized to use the records.
34 C.FR. 300.614

A district shall provide parents on request a list of types and loca-
tions of education records. 34 C.FR. 300.616

Parental consent must be obtained before personally identifiable
information is used for any purpose other than meeting a require-
ment under the Individuals with Disabilities Education Act or dis-
closed to anyone other than officials of agencies collecting or using
this information. A district may not release information from these
records without parental consent except as provided in FERPA.

34 C.FR. 300.622

A district shall protect the confidentiality of personally identifiable
information in collection, storage, disclosure, and destruction of
records. One official in a district shall assume responsibility for en-
suring confidentiality of personally identifiable information. All per-
sons collecting or using this information shall receive training or in-
struction concerning the legal requirements involved in handling
these records. A district shall maintain for public inspection a cur-
rent listing of the names and positions of employees who may have
access to this information. 34 C.FR. 300.623

A district shall inform parents when personally identifiable infor-
mation collected, maintained, or used to provide special education
and related services is no longer needed to provide educational
services to the student. Such information shall be destroyed at the
request of the parents.

A permanent record of the student’s name, address, phone num-
ber, grades, attendance record, classes attended, grade level com-
pleted, and year completed may be maintained without time limita-
tion.

34 C.F.R. 300.624

A district shall give parents of students in attendance and eligible
students in attendance annual notification of their rights under
FERPA.

The notice must inform parents or eligible students that they have
the right to:

1. Inspect and review the student’s education records;

2. Seek amendment of the student's education records that the
parent or eligible student believes to be inaccurate, mislead-
ing, or otherwise in violation of the student’s privacy rights;
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3. Consent to disclosures of personally identifiable information
contained in the student’'s education records, except to the
extent that the Act and 34 C.F.R. 99.31 authorize disclosure
without consent; and

4. File with the U.S. DOE a complaint under 34 C.F.R. 99.63 and
99.64 concerning alleged failures by the district to comply with
the requirements of the Act and 34 C.F.R. Part 99.

The notice must include all of the following:

1.  The procedure for exercising the right to inspect and review
education records.

2. The procedure for requesting amendment of records under 34
C.F.R. 99.20.

3. If the district has a policy of disclosing education records un-
der 34 C.F.R. 99.31(a)(1), a specification of criteria for deter-
mining who constitutes a school official and what constitutes a
legitimate educational interest.

A district may provide this notice by any means that are reasonably
likely to inform the parents or eligible students of their rights.

A district shall effectively notify parents who are disabled and par-
ents of students who have a primary or home language other than
English.

20 U.S.C. 1232g(e); 34 C.FR. 99.7

“Directory information” means information contained in an educa-
tion record of a student that would not generally be considered
harmful or an invasion of privacy if disclosed. Directory information
includes the student’s name, address, telephone listing, electronic
mail address, photograph, date and place of birth, dates of attend-
ance, grade level, enroliment status, participation in officially recog-
nized activities and sports, weight and height of members of ath-
letic teams, honors and awards received, and the most recent
educational agency or institution attended. “Directory information”
does not include a student'’s:

1. Social security number; or
2.  Student identification (ID) number, unless:

a. The student ID number, user ID number, or other unique
personal identifier used by a student for purposes of ac-
cessing or communicating in electronic systems cannot
be used to gain access to education records except
when used in conjunction with one or more factors that
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authenticate the user’s identity, such as a personal iden-
tification number (PIN), password, or other factor known
or possessed only by the authorized user; or

b. The student ID number or other unique personal identi-
fier that is displayed on a student ID badge cannot be
used to gain access to education records except when
used in conjunction with one or more factors that authen-
ticate the user’s identity, such as a PIN, password, or
other factor known or possessed only by the authorized
user.

34 C.FR. 99.3

A district may release directory information if it has given public no-
tice to parents of students in attendance and eligible students in at-
tendance at the district of:

1.  The types of personally identifiable information that it has des-
ignated as directory information.

2. Aparent’s or eligible student’s right to refuse to let the district
designate any or all of those types of information about the
student as directory information.

3. The period of time within which the parent has to notify the
district in writing that he or she does not want any or all of
those types of information about the student designated as di-
rectory information.

A parent or eligible student may not use the right of refusal to opt
out of directory information disclosures to prevent a district from
disclosing or requiring a student to disclose the student’'s name,
identifier, or institutional email address in a class in which the stu-
dent is enrolled or to prevent a district from requiring a student to
wear, to display publicly, or to disclose a student ID card or badge
that exhibits information that may be designated as directory infor-
mation and that has been properly designated by the district as di-
rectory information in the public notice provided under this section.

A district may disclose directory information about former students
without satisfying the public notice conditions above. However, the
district must continue to honor any valid request to opt out of the
disclosure of directory information made while a student was in at-
tendance unless the student rescinds the opt-out request.

A district may not disclose or confirm directory information without
meeting the written consent requirements in 34 C.F.R. 99.30 if a
student’s social security number or other non-directory information
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is used alone or combined with other data elements to identify or
help identify the student or the student’s records.

34 C.FR. 99.3, .37

Information about a homeless child’s living situation shall be
treated as a student education record, and shall not be deemed to
be directory information. 42 U.S.C. 11432(g)(3)(G)

A district may designate as directory information any or all infor-
mation defined as directory information by FERPA. Directory infor-
mation under that Act that is not designated by a district as direc-
tory information for that district is excepted from disclosure by the
district under Government Code Chapter 552. [See GBA]

Directory information consented to by a parent for use only for a
limited school-sponsored purpose, such as for a student directory,
student yearbook, or district publication, if any such purpose has
been designated by a district, remains otherwise confidential and
may not be released under Government Code Chapter 552.

A district shall provide the following to the parent of each district
student, at the beginning of each school year or on enrollment of
the student after the beginning of the school year:

1. Awritten explanation of the provisions of FERPA regarding
the release of directory information about the student; and

2.  Written notice of the right of the parent to object to the release
of directory information about the student under FERPA.

The notice must contain:

1.  The following statement in boldface type that is 14-point or
larger: “Certain information about district students is consid-
ered directory information and will be released to anyone who
follows the procedures for requesting the information unless
the parent or guardian objects to the release of the directory
information about this student. If you do not want [insert name
of district] to disclose directory information from your child’s
education records without your prior written consent, you
must notify the district in writing by [insert date]. [Insert name
of district] has designated the following information as direc-
tory information: [Here the district must include any directory
information it chooses to designate as directory information
for the district, such as a student’'s name, address, telephone
listing, electronic mail address, photograph, degrees, honors,
and awards received, date and place of birth, major field of
study, dates of attendance, grade level, most recent educa-
tion institution attended, participation in officially recognized
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activities and sports, and the weight and height of members of
athletic teams.]";

2. Aform, such as a check-off list or similar mechanism, that:

a. Immediately follows, on the same page or the next page,
the required statement; and

b. Allows a parent to record:

(1) The parent’s objection to the release of all directory
information or one or more specific categories of di-
rectory information if district policy permits the par-
ent to object to one or more specific categories of
directory information;

(2) The parent's objection to the release of a second-
ary student’s name, address, and telephone num-
ber to a military recruiter or institution of higher edu-
cation; and

(3) The parent's consent to the release of one or more
specific categories of directory information for a lim-
ited school-sponsored purpose if such purpose has
been designated by the district and is specifically
identified, such as for a student directory, student
yearbook, or district publication; and

3. Astatement that federal law requires districts receiving assis-
tance under the Elementary and Secondary Education Act of
1965 to provide a military recruiter or an institution of higher
education, on request, with the name, address, or telephone
number of a secondary student unless the parent has advised
the district that the parent does not want the student’s infor-
mation disclosed without the parent’s prior written consent.

Education Code 26.013

Notwithstanding the Directory Information provisions above, each
district receiving assistance under the Elementary and Secondary
Education Act of 1965 (ESEA) shall provide, on a request made by
a military recruiter or an institution of higher education, access to
secondary school students’ names, addresses, and telephone list-
ings unless a student’s parent has submitted the prior consent re-
quest below.

A student who has attained 18 years of age or a parent of a sec-
ondary school student may submit a written request to a district
that the student’'s name, address, and telephone listing not be re-
leased for purposes described above without prior written consent.
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Upon receiving such request, a district may not release the stu-
dent’'s name, address, and telephone listing for such purposes
without the prior written consent of the parent or student. A district
shall notify parents of the option to make a request.

Nothing in this provision shall be construed to allow a district to
withhold access to a student’s name, address, and telephone list-
ing from a military recruiter or institution of higher education by im-
plementing an opt-in process or any other process other than the
written consent request process above.

20 U.S.C. 7908

A district employee must obtain the written consent of a child's par-
ent before the employee may make or authorize the making of a
videotape of a child or record or authorize the recording of a child's
voice.

A district employee is not required to obtain the consent of a child's
parent before the employee may make a videotape of a child or au-
thorize the recording of a child's voice if the videotape or voice re-
cording is to be used only for:

1. The purposes of safety, including the maintenance of order
and discipline in common areas of the school or on school
buses;

A purpose related to a cocurricular or extracurricular activity;
A purpose related to regular classroom instruction;

Media coverage of the school; or

¢ = @ Jo

A purpose related to the promotion of student safety under
Education Code 29.022.

Education Code 26.009 [See EHA, EHBAF, FM, and FO]
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Authorized District officials, including school resource officers and
District police officers if applicable, may refuse to allow a person
access to property under the District's control in accordance with
law.

District officials may request assistance from law enforcement in an
emergency or when a person is engaging in behavior rising to the
level of criminal conduct.

In accordance with Education Code 37.105, a District official shall
provide a person refused entry to or ejected from property under
the District’s control written information explaining the right to ap-
peal such refusal of entry or ejection under the District’s grievance
process.

A person appealing under the District’s grievance process shall be
permitted to address the Board in person within 90 calendar days
of filing the initial complaint, unless the complaint is resolved be-
fore the Board considers it. [See FNG and GF]

Employees shall be designated to ensure appropriate conduct of
participants and others attending a school-related activity at non-
District or out-of-District facilities. Those so designated shall coordi-
nate their efforts with persons in charge of the facilities.

The District prohibits smoking and the use of tobacco products and
e-cigarettes on District property, in District vehicles, or at school-re-
lated activities.

Weapons The District prohibits the unlawful use, possession, or display of
any firearm, location-restricted knife, club, or prohibited weapon, as
defined at FNCG, on all District property at all times.

Exceptions No violation of this policy occurs when:

1. ATexas handgun license holder stores a handgun or other
firearm in a locked vehicle in a parking lot, parking garage, or
other parking area provided by the District, as long as the
handgun or other firearm is not in plain view; or

2. The use, possession, or display of an otherwise prohibited
weapon takes place as part of a District-approved activity su-
pervised by proper authorities. [See FOD]
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vise the operation of the complex. The use and the costs associ-
ated with the establishment and operation of the complex shall be
shared by the parties under the terms of the cooperative agree-
ment. Education Code 130.0103

A district and an institution of higher education may contract for the
design or construction of an instructional facility or athletic facility in
accordance with Education Code 45.109. Education Code 45.109
[See CX]

If a district is located in a county contiguous to, but not part of, a
community college district, a board may enter into a contract with
the community college district for the community college to hold
college courses in a district’s facilities. The contract shall be ap-
proved by board resolution. Either party may terminate the contract
by giving the other party at least one year’s written notice. Educa-
tion Code 130.006

A board may operate a school or program or hold a class on the
campus of an institution of higher education in this state if the
board obtains written consent from the president or other chief ex-
ecutive officer of the institution, regardless of whether the institution
is located within the boundaries of the district. Education Code
11.166

Types of instructional partnerships between a district and a com-
munity college district include:

1.  Award of High School Credit (see High School Credit-Only
Courses, below).

2. Award of Dual Course Credit (see Dual Credit Courses, be-
low).

3. Tech-Prep Programs.

4. Remedial or Developmental Instruction (see Remedial Pro-
grams, below).

5. College Preparatory Programs for High School Students. Col-
lege prep courses are locally developed through a memoran-
dum of understanding created between school districts and
public two-year colleges.

19 TAC 9.143, .146
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nity college district, an agreement must be approved by the board
or designee of both the district and the college district. The partner-
ship agreement must address the following:

Student eligibility requirements.

Faculty qualifications.

Location and student composition of classes.
Provision of student learning and support services.
Eligible courses.

Grading criteria.

Transcripting of credit.

o N @ oo & W o=

Funding provisions.
19 TAC 9.144

A district may contract with a community college district for the col-
lege district to provide coursework necessary for students to com-
plete high school. The district and college district shall negotiate an
agreed cost for instruction. 79 TAC 9.125

A district may enter into an agreement with a public college to form
a dual credit partnership. Dual credit means the process by which
a high school student enrolls in a college course and receives sim-
ultaneous academic credit for the course from both the college and
high school. 19 TAC Ch. 4, Subch. D [See EHDD]

A board may contract with the board of the community college dis-
trict in which a district is located for the college district to provide
remedial programs for students enrolled in a district’'s secondary
schools in preparation for graduation from secondary school and
entrance into college. Education Code 130.090; 19 TAC 9.146

A school district may enter into an articulation agreement to partner
with the public junior college district in which the school district is
located to provide on the campus of the college a dropout recovery
program for students to successfully complete and receive a di-
ploma from a high school of the school district. Education Code
29.402(a)

A district located wholly or partly in a county with a population of
more than three million may enter into an articulation agreement
with any public junior college with a service area located wholly or
partly in a county with a population of more than three million. Edu-
cation Code 29.402(a-1)
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The program must meet the requirements at Education Code
29.402(c) and 29.081(e), (f). Education Code 29.402(c), (d)

A person is eligible to enroll in the dropout recovery program if the
person:

1. Is under 26 years of age;

2. Must complete not more than three course credits to complete
the curriculum requirements for the foundation high school
program, as appropriate, for high school graduation; or

3. Has failed to perform satisfactorily on an end-of-course as-
sessment instrument under Education Code 39.023(c), or an
assessment instrument under Education Code 39.023(c) as
that section existed before 2007. [See EKB]

Education Code 29.402(b)

A school district shall pay the college district a negotiated amount
for each student from the school district enrolled in the dropout re-
covery program. The negotiated amount shall not exceed the total
average per student funding amount in that school district during
the preceding school year for maintenance and operations, includ-
ing state and local funding, but excluding money from the available
school fund. Education Code 29.403(a)

A student who is enrolled in a dropout recovery program is in-
cluded in determining the average daily attendance of the school
district. Education Code 29.403(b)

An affected district, as described below, shall enter into an agree-
ment with the public institution of higher education in this state in
closest geographic proximity to the district to develop a plan to in-
crease the percentage of the district's graduating seniors who en-
roll in an institution of higher education for the academic year fol-
lowing graduation. The plan must address the elements at
Education Code 29.904(d). Education Code 29.904(c), (d)

An affected district is one with one or more high schools that:

1. During the preceding five years, have had an average of at
least 26 students in the high school graduating class; and

2. For any two consecutive years during the preceding five
years, have been among the lowest ten percent of high
schools in this state in the percentage of students graduating
and enrolling for the following academic year in an institution.

Education Code 29.904(a)

3of4



Brownsville ISD

031901

RELATIONS WITH EDUCATIONAL ENTITIES GNC

COLLEGES AND UNIVERSITIES (LEGAL)
Timeline Unless a district is already operating under a plan to increase en-

DATE ISSUED: 1/7/2021
UPDATE 116
GNC(LEGAL)-P

roliment, not later than May 1 of each year TEA shall notify a dis-
trict if it is an affected district. The district must enter into an agree-
ment to develop a plan to increase enrollment by August 1 of the
year in which it receives notice from TEA. Education Code
29.904(b), (c)

A district shall file the plan with the commissioner of education and
the commissioner of higher education. A district must implement
the plan at the beginning of the school year following the year dur-
ing which the district receives notice from TEA that it is an affected
district. A district may revise the plan as necessary in response to
achieving or failing to achieve goals under the plan. Education
Code 29.904(e)—(g)
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Note: The following legal provisions address the notification re-
quirements and right of access to students when DFPS
investigates reports of abuse and neglect at school. For
additional legal provisions addressing reporting child
abuse and neglect and investigations generally, see
FFI5.

A Texas Department of Family and Protective Services (DFPS) in-
vestigation of a report of child abuse or neglect under Family Code
Chapter 261 may include an interview and examination of the sub-
ject child, which may be conducted at any reasonable time and
place, including the child’s school. A school official may not deny
the request of an investigator, investigating a report of suspected
child abuse or neglect, to interview, at school, a student who is an
alleged victim. A school official may not condition granting the re-
quest on a requirement that school personnel, such as a counselor,
attend the interview. Family Code 261.302(a), (b); Atty. Gen. Op.
DM-476 (1998)

A person that has confidential locating or identifying information re-
garding a family that is the subject of an investigation under Family
Code Chapter 261 shall release that information to DFPS on re-
quest. The release of information to DFPS by a person is not sub-
ject to Government Code 552.352 or any other law providing liabil-
ity for the release of confidential information. Family Code
261.303(e)

On receipt of a report of alleged or suspected child abuse or ne-
glect in a public school, DFPS shall perform an investigation as
provided by Family Code Chapter 261 and the rules adopted there-
under.

The Special Investigations program (SI) of the Child Protective In-
vestigations division (CPI) of DFPS investigates allegations of
abuse or neglect of a child by school personnel or volunteers in a
school setting.

Family Code 261.406(a); 40 TAC 707.597-.625

“School personnel and volunteers” means persons who have ac-
cess to children in a school setting and are providing services to or
caring for the children. School personnel include but are not limited
to school employees, contractors, school volunteers, school bus
drivers, school cafeteria staff, and school custodians.

“School setting” means the physical location of a child's school or
of an event sponsored or approved by the child's school, or any
other location where the child is in the care, custody, or control of
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school personnel in their official capacity, including transportation
services. This does not include:

1. School settings involving only children in facilities regulated
by the Texas Health and Human Services Commission
(HHSC) when HHSC contracts with the local school district to
provide education services; or

2. School settings that are a part of child care operations regu-
lated by the Child Care Licensing division of HHSC.

40 TAC 707.605(6)—(7)

Prior to conducting an investigation of school personnel or volun-
teers, Sl shall notify the school principal (or the principal’s supervi-
sor if the school principal is an alleged perpetrator) of the fact that
a report has been assigned for investigation, the nature of the alle-
gations contained in the report, and the date and time Sl plans to
visit the school campus to begin the investigation.

Sl must also orally notify the superintendent about the investiga-
tion.

S| must request that the school personnel notified of the investiga-
tion not alert the alleged perpetrator or others regarding the report
until SI has had an opportunity to interview the alleged perpetrator.

Family Code 261.105(d); 40 TAC 707.615

School officials or other persons related to the school setting may
not interfere with an investigation of a report of child abuse or ne-
glect conducted by DFPS.

Interviews and examinations in a school investigation may take
place on or off the school premises, as deemed appropriate by SI,
pursuant to all applicable standards. S| will notify appropriate
school personnel prior to conducting an interview or visual inspec-
tion on school premises.

S| may request that school personnel or volunteers not be present
during the interview or visual inspection of an alleged victim, an al-
leged perpetrator, an adult or child witness, or any other person
who may have information relevant to the investigation if the inves-
tigator determines that:

1. The presence of school personnel or volunteers would com-
promise the integrity of the investigation; or

2.  Abetter interview or examination of the child would result
without school personnel or volunteers being present.

Family Code 261.303(a); 40 TAC 707.619(a)
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After the completion of an investigation, SI must provide a report of
the investigation, redacted to remove the identity of the reporter, to
the Texas Education Agency (Director of Education Investigations)
for an investigation concerning an employee of the district. On re-
quest, S| shall provide a redacted copy of the report to the follow-
ing:

1. State Board for Educator Certification;

2.  The president of the school board;

3. The superintendent; and
4

The school principal, unless the principal is the alleged perpe-
trator.

Sl is not required to provide notice to a school official if it adminis-
tratively closes a report of abuse or neglect prior to notifying school
officials that DFPS received a report of abuse or neglect in the
school setting.

Family Code 261.406(b); 40 TAC 707.623

A child may be taken into custody under Family Code Title 3 (Juve-
nile Justice Code):

1. Pursuant to an order of the juvenile court.
2. Pursuant to the laws of arrest.

3. By alaw enforcement officer, including a school district peace
officer, if there is probable cause to believe the student has
engaged in a criminal violation, delinquent conduct, conduct
indicating a need for supervision, or conduct that violates a
condition of probation.

4. By a probation officer, if there is probable cause to believe the
student has violated a condition of probation or a condition of
release.

5. Pursuant to a directive to apprehend issued by a juvenile
court.

6. By a law enforcement officer, to take the child's fingerprints or
photograph, as set forth at Family Code 58.0021.

Family Code 52.01(a), 58.0021

In addition, a child may be taken into custody without a court order:
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1. By an authorized representative of the DFPS, a law enforce-
ment officer, or a juvenile probation officer under the condi-
tions set out in Family Code 262.104, relating to the student’s
physical health or safety; or

2. As otherwise provided by Family Code Chapter 262 (Suit by
Governmental Entity to Protect Health and Safety of Child).

Family Code Ch. 262

Students in Custody A person taking a child into custody may, if school is in session and
the child is a student, bring the child to the campus to which the
child is assigned if the principal, the principal’'s designee, or a
peace officer assigned to the campus agrees to assume responsi-
bility for the child for the remainder of the school day. Family Code
52.02(a)(7
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A principal or designee shall notify local law enforcement if the
principal has reasonable grounds to believe that any of the follow-
ing activities occurred in school, on school property, or at a school-
sponsored or school-related activity on or off school property, with-
out regard to whether the activity is investigated by school security
officers:

1.  Conduct that may constitute an offense listed in Government
Code 508.149; deadly conduct, as described by Penal Code
22.05; or a terroristic threat, as described by Penal Code
22.07.

2. The use, sale, or possession of a controlled substance, drug
paraphernalia, or marijuana, as defined by Health and Safety
Code 481.

3. The possession of any of the weapons or devices listed in Pe-
nal Code 46.01(1)—(7), (9)—(14), or (16). [See FNCG]

4. The possession of a weapon as defined by 18 U.S.C. Section
921, in accordance with the Gun-Free Schools Act. [See
FOD]

5. Conduct that may constitute a criminal offense under Penal
Code 71.02, Engaging in Organized Criminal Activity.

6. Conduct that may constitute a criminal offense for which a
student may be expelled under Education Code 37.007(a),
(d), or (e).

Notice is not required if the principal reasonably believes that the
activity does not constitute a criminal offense.

The principal or designee shall provide the notice to the district po-
lice department (if one exists) and the police department of the mu-
nicipality in which the school is located. If the school is not in a mu-
nicipality, the principal or designee shall provide the notice to the
sheriff of the county in which the school is located. The report shall
include the name and address of each student the person believes
may have participated in the activity.

The principal or designee shall also notify each instructional or
support employee of the school who has regular contact with a stu-
dent whose conduct is the subject of the notice.

Education Code 37.015, .007(e)

A principal or designee may make a report to any school district
police department or the police department of the municipality in
which the school is located or, if the school is not in a municipality,
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the sheriff of the county in which the school is located if, after an in-
vestigation is completed, the principal has reasonable grounds to
believe that a student engaged in conduct that constitutes assault
under Penal Code 22.01 or harassment with electronic communi-
cations under Penal Code 42.07(a)(7).

A person who makes a report may include the name and address
of each student the person believes may have participated in the
conduct.

The principal may designate a school employee, other than a
school counselor, who is under the supervision of the principal to
make the report.

A person who voluntarily makes a report is immune from civil or
criminal liability. A person who takes any action under this provision
is immune from civil or criminal liability or disciplinary action result-
ing from that action.

This provision does not create a civil, criminal, or administrative
cause of action or liability or create a standard of care, obligation,
or duty that provides a basis for a cause of action.

District employees and volunteers are immune from suit resulting
from an act under this provision, including an act under related pol-
icies and procedures.

An act by a district employee or volunteer under this provision, in-
cluding an act under related policies and procedures, is the exer-
cise of judgment or discretion on the part of the employee or volun-
teer and is not considered to be a ministerial act for purposes of
liability of the district or the district's employees.

Education Code 37.0151

As described below, representatives of the juvenile justice system
shall provide notice to a district when:

1. Astudent is arrested or referred to the juvenile board [see Ar-
rest, below];

2. Astudent is convicted, or receives deferred prosecution or de-
ferred adjudication [see Conviction or Adjudication, below];

3. Astudent was removed to a disciplinary alternative education
program (DAEP) and the criminal case against the student is
refused or the student is found not guilty [see Not
Guilty/Charges Dropped, below]; or
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4.  Astudent on parole, probation, or community supervision
transfers into or reenrolls in a district [see Transfer Students,
below].

Code of Criminal Procedure 15.27(a), (b), (c), (9)

Local law enforcement shall provide notice to the superintendent if
a registered sex offender intends to reside in the district, as set out
below. Code of Criminal Procedure 62.053(e), .053(f) [See Regis-
tered Sex Offenders, below]

A law enforcement agency that receives a report that a child under
11 years of age is missing shall immediately notify each school that
the child attended or in which the child was enrolled that the child
is missing. Code of Criminal Procedure 63.020 [See Missing Chil-
dren, below]

Code of Criminal Procedure 15.27 applies to the following of-
fenses:

1.  Any felony offense; and
2. The following misdemeanors:

a. An offense under Penal Code 20.02 (Unlawful Re-
straint), 21.08 (Indecent Exposure), 22.01 (Assault),
22.05 (Deadly Conduct), 22.07 (Terroristic Threat), or
71.02 (Engaging in Organized Criminal Activity);

b. The unlawful use, sale, or possession of a controlled
substance, drug paraphernalia, or marijuana, as defined
by Health and Safety Code Chapter 481; and

c. The unlawful possession of any of the weapons or de-
vices listed in Penal Code 46.01(1)—(7), (9)—(14), or (16),
or a weapon listed as a prohibited weapon under Penal
Code 46.05.

Code of Criminal Procedure 15.27(h)

Oral or written notice under Code of Criminal Procedure 15.27
must include all pertinent details of the offense or conduct, includ-
ing details of any:

1.  Assaultive behavior or other violence;

2. Weapons used in the commission of the offense or conduct;
or

3. Weapons possessed during the commission of the offense or
conduct.
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safety plan relating to that student. A school board may enter into a
memorandum of understanding with a law enforcement agency re-
garding the exchange of information relevant to conducting a threat
assessment or preparing a safety plan. Absent a memorandum of
understanding, the information requested by the superintendent or
the superintendent’s designee shall be considered relevant.

Code of Criminal Procedure 15.27(k), (k-1)

Law enforcement records concerning a child may be inspected or
copied by the superintendent of a public school where the child is
enrolled only for the purpose of conducting a threat assessment or
preparing a safety plan related to the child. Family Code 58.008(d),
(d-1)

A person may substitute electronic notice for oral notice where oral
notice is required by Code of Criminal Procedure 15.27. If elec-
tronic notice is used, any written notice required by article 15.27 is
not required. Code of Criminal Procedure 15.27(i)

If a law enforcement agency arrests a person or refers a child to
the juvenile board for an offense specified at Reportable Offenses,
and the agency believes the person is enrolled as a student in a
public school, the head of the agency or designee shall orally notify
the superintendent or designee in the district in which the student
is enrolled, or believed to be enrolled, of the arrest or referral. The
notice shall be provided within 24 hours after the arrest or referral
is made or before the next school day, whichever is earlier.

Within seven days after oral notice is given, the head of the law en-
forcement agency or designee shall mail written notice to the su-
perintendent or designee. The written notice shall include the facts
in the oral notice, the name of the person who was orally notified,
and the date and time of the oral notice.

Both the oral and written notice shall contain sufficient details of the
arrest or referral and the acts allegedly committed by the student to
enable a superintendent or designee to determine whether there is
a reasonable belief that the student has engaged in conduct de-
fined as a felony offense by the Penal Code or whether it is neces-
sary to conduct a threat assessment or prepare a safety plan re-
lated to the student. The information in the notice shall be
considered by a superintendent or designee in making such a de-
termination.

Code of Criminal Procedure 15.27(a)
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If the superintendent of a district in which a student is enrolled
learns of a failure of the head of a law enforcement agency or de-
signee to provide a notice under Code of Criminal Procedure
15.27(a), the superintendent or principal shall report the failure to
the Commission on Law Enforcement Officer Standards and Edu-
cation. Code of Criminal Procedure 15.27(m)

A superintendent or designee shall immediately notify all instruc-
tional and support personnel who have responsibility for supervi-
sion of a student who has been arrested or taken into custody. All
personnel shall keep the information received confidential.

A superintendent or designee shall send to an employee having di-
rect supervisory responsibility over the student the information in
the confidential notice provided by the law enforcement agency.

If a board learns of a failure by the superintendent or a principal to
provide a notice required under Code of Criminal Procedure
15.27(a) or (a-1), the board shall report the failure to the State
Board for Educator Certification (SBEC).

Code of Criminal Procedure 15.27(a), (a-1), (1)

On conviction, deferred prosecution, deferred adjudication, or adju-
dication of delinquent conduct of a student for an offense or for any
conduct specified at Reportable Offenses, the office of the prose-
cuting attorney shall orally notify a superintendent or designee of
the conviction or adjudication and whether the student is required
to register as a sex offender. Oral notice must be given within 24
hours of the time of the order or before the next school day, which-
ever is earlier.

Within seven days after the date the oral notice is given, the office
of the prosecuting attorney shall mail written notice, which must
contain a statement of the offense of which the individual is con-
victed or on which the adjudication, deferred adjudication, or de-
ferred prosecution is grounded and a statement of whether the stu-
dent is required to register as a sex offender.

A superintendent or designee shall, within 24 hours of receiving no-
tice from the office of the prosecuting attorney, or before the next
school day, whichever is earlier, notify all instructional and support
personnel who have regular contact with the student.

If a board learns of a failure by the superintendent or a principal to
provide a notice required under Code of Criminal Procedure
15.27(b), the board shall report the failure to the SBEC.

Code of Criminal Procedure 15.27(b), (I)
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The office of the prosecuting attorney or the office or official desig-
nated by the juvenile board shall notify the district that removed a
student to a (DAEP) if:

1.  Prosecution of the student’s case was refused for lack of
prosecutorial merit or insufficient evidence and no formal pro-
ceedings, deferred adjudication, or deferred prosecution will
be initiated; or

2.  The court or jury found the student not guilty or made a find-
ing the child did not engage in delinquent conduct or conduct
indicating a need for supervision and the case was dismissed
with prejudice.

Notice shall be provided to the district within two working days.

On receipt of the notice, the superintendent or designee shall re-
view the student’s placement in the DAEP [see FOC].

Code of Criminal Procedure 15.27(g); Education Code 37.006(h)

If a juvenile justice agency has jurisdiction over a student who is
arrested, referred, convicted, or adjudicated for a reportable of-
fense and the student transfers from a school or is subsequently
removed from a school and later returned to a school or district
other than the one the student was enrolled in when the arrest, re-
ferral, conviction, or adjudication occurred, the juvenile justice
agency shall notify the superintendent or designee of the district to
which the student transfers or is returned.

The juvenile justice agency shall provide notice of an arrest or re-
ferral in a manner similar to that provided above, at Arrest. The ju-
venile justice agency shall provide notice of a conviction or delin-
quent adjudication in a manner similar to that provided above at
Conviction or Adjudication. In either case, notice shall be provided
within 24 hours of learning of the student’s transfer or reenroliment,
or before the next school day, whichever is earlier.

The superintendent of the district to which the student transfers or
is returned shall, within 24 hours of receiving notice or before the
next school day, whichever is earlier, notify all instructional and
support personnel who have regular contact with the student.

Code of Criminal Procedure 15.27(c)

The local law enforcement authority shall immediately provide no-
tice to the superintendent of the district in which a person subject
to registration as a sex offender intends to reside, by mail to the of-
fice of the superintendent, as set out below. Code of Criminal Pro-
cedure 62.053(e), .053(f)
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A local law enforcement authority shall provide notice to a superin-
tendent regarding a registered sex offender only if:

1.  The victim was at the time of the offense a child younger than
17 years of age or a student enrolled in a public or private
secondary school;

2. The person subject to registration is a student enrolled in a
public or private secondary school; or

3. The basis on which the person is subject to registration is a
conviction, deferred adjudication, or adjudication of delinquent
conduct for an offense under Penal Code 43.25 (Sexual Per-
formance by a Child) or 43.26 (Possession or Promotion of
Child Pornography), or a substantially similar offense.

A local law enforcement authority may not provide notice to a su-
perintendent if the basis for the notice is a conviction, deferred ad-
judication, or adjudication of delinquent conduct for an offense un-
der Section 25.02, Penal Code (Prohibited Sexual Conduct,
relating to incest), or a substantially similar offense.

Code of Criminal Procedure 62.054

On receipt of the notice from law enforcement regarding a regis-
tered sex offender, a superintendent shall release the information
in the notice to appropriate district personnel, including peace offic-
ers and security personnel, principals, nurses, and counselors.
Code of Criminal Procedure 62.053(¢e), .055(f)

Upon receipt of notification from a law enforcement agency or the
missing children and missing persons information clearinghouse
that a child under 11 years of age who attended or who is enrolled
in the school is missing, the school shall flag the child’s records
and maintain the records in its possession so that on receipt of a
request regarding the child, the school will be able to notify law en-
forcement or the missing children and missing persons information
clearinghouse that a request for a flagged record has been made.
Code of Criminal Procedure 63.020(c), .021

When a request for a flagged record is made in person, the school
may not advise the requesting party that the request concerns a
missing child and shall:

1. Require the person requesting the flagged record to complete
a form stating the person’s name, address, telephone num-
ber, and relationship to the child for whom a request is made,
and the name, address, and birth date of the child;
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2. Obtain a copy of the requesting party’s driver’s license or
other photographic identification, if possible;

3. If the request is for a birth certificate, inform the requesting
party that a copy of a certificate will be sent by mail; and

4. Immediately notify the appropriate law enforcement agency
that a request has been made concerning a flagged record
and include a physical description of the requesting party, the
identity and address of the requesting party, and a copy of the
requesting party’s driver's license or other photographic iden-
tification.

After providing the information listed above, the school shall mail a
copy of the requested record to the requesting party on or after the
21st day after the date of the request.

When a request for a flagged record is made in writing, the school
may not advise the requesting party that the request concerns a
missing child and shall immediately notify the appropriate law en-
forcement agency that a request has been made concerning a
flagged record and provide to the law enforcement agency a copy
of the written request. After providing the notification, the school
shall mail a copy of the requested record to the requesting party on
or after the 21st day after the date of the request.

Code of Criminal Procedure 63.021(d)

On the return of a missing child under 11 years of age, the law en-
forcement agency shall notify each school that has maintained
flagged records for the child that the child is no longer missing. On
receipt of this notification, the school shall remove the flag from the
records.

A school that has reason to believe that a missing child has been
recovered may request confirmation that the missing child has
been recovered from the appropriate law enforcement agency or
the missing children and missing persons information clearing-
house. If a response is not received after the 45th day after the
date of the request for confirmation, the school may remove the
flag from the record and shall inform the law enforcement agency
or the missing children and missing persons information clearing-
house that the flag has been removed.

Code of Criminal Procedure 63.022
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