
                               No.___________________ 

    

            

 

Topic: Approval of Design Build Contract between United ISD and Design Builder Leyendecker Construction of 
Texas for RFQ 028-2015 Aquatic Center for UISD and City of Laredo       
 
Submitted by: Ms. Cordelia Flores-Jackson / Mr. Ignacio Alaniz  of:  Purchasing / Construction Department  
 

Approved for transmittal to school board: November 18, 2015                                                     

 

Procurement Recommendation: 
 

Administration recommends approval of attached contract between United Independent School District and 
Leyendecker Construction of Texas for the Design and Construction of the Aquatic Center.      
 
 
Rationale: 
 
Staff has complied with all applicable federal, state and local purchasing policies and procedures in obtaining 
pricing information for the items listed above.    
 
 
             
 
                                                                                                                                                           

Budgetary Information:  
Design budget not to exceed $830,000 which will be included in the final Guaranteed Maximum Price that will 
be brought to the Board at a later date.     
 
 
 
 
Board Policy Reference and Compliance 
CV Legal – Facilities Construction 
CV Local – Facilities Construction 
CVE Legal ‐ Facilities Construction ‐ Design Build 
Texas Government Code 2267 
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DESIGN/BUILD CONTRACT 

BETWEEN OWNER AND DESIGN/BUILDER 

 

This DESIGN/BUILD CONTRACT (the “Contract”) is made and entered into by and between the UNITED  
INDEPENDENT SCHOOL DISTRICT (the “Owner”), with its principal place of business at 201 
Lindenwood, Laredo, Texas 78045, and Leyendecker Construction of Texas with its principal place of 
business at 4220 Sanders, Laredo, Texas 78044 (the “Design/Builder”). 
 
This Contract is for the design and construction of a project identified as: Design/Build Service for 
Construction of New Aquatic Center consisting of Design and Construction of New Aquatic Center for 
United ISD and City of Laredo located in Laredo, Webb County, Texas. Owner’s representative under this 
contract is the United Independent School District Superintendent for Schools or his designee. 
 
NOW, THEREFORE, in consideration of the mutual promises, covenants and agreements stated herein, and 
for other good and valuable consideration, the sufficiency of which is hereby acknowledged, Owner and 
Design/Builder agree as follows: 

 
 

ARTICLE 1 
THE CONTRACT AND THE CONTRACT DOCUMENTS 

 
 

(A) The Contract:  The Contract between Design/Builder and Owner consists of this document and the 
other Contract Documents described in Paragraph 1(B). The Contract shall be effective as of November 18, 
2015, the date of its approval by Owner.  
 
(B) The Contract Documents:  The Contract Documents consists of this document, the preliminary 
Owner’s Design Criteria Package, all Design Documents hereafter prepared by Design/Builder and approved 
by Owner in accordance with this Contract, the General Conditions for Building Construction (sixty-six (66) 
pages) (hereinafter called the “General Conditions”) and as modified and supplemented by Design/Build 
Special Provisions (three (3) pages) (hereinafter called the “Supplementary Conditions,” along with any 
special provisions added thereto with the consent of Owner, and any addendum or amendment to this 
Contract. The General Conditions and Supplementary Conditions are deemed to be a part of this Contract by 
reference and attached as Exhibit “A.”  The Owner’s Design Criteria Package are deemed to be a part of this 
Contract by reference and attached as Exhibit “B.”  The General Conditions and Supplementary Conditions 
shall govern all Construction Work on the Project, for which Construction Work Design/Builder is fully 
responsible to Owner.  The General and Supplemental Conditions shall be included as general provisions for 
use with Design Documents prepared by Design/Builder, Change Orders and Field Orders issued hereafter, 
along with any other written amendments executed by Owner and Design/Builder, as well as the following 
documents (if any): 
 

N/A 
 
all of which are herby incorporated herein by reference and made a part of this Contract.  
 
(C) Enumerated Documents Form Entire Contract:  Documents not specifically enumerated in Paragraph 
1(B) of this Agreement are not Contract Documents. 
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(D) Contract Interpreted As A Whole:  This Contract is intended to be an integral whole and shall be 
interpreted as internally consistent. Work required by any page, part, or portion of the Contract shall be 
deemed to be required Contract Work as if called for in the whole Contract and no claim for extra work shall 
be based upon the fact that the description of the Work in question is incomplete.  
 
(E) Provision of All Things Required:  Anything that may be required, implied or inferred by the Contract 
Documents which make up this Contract, or any one or more of them, shall be provided by Design/Builder for 
the Contract Price. 
 
(F) Privity Only with Design/Builder:  Nothing contained in this Contract shall create, nor be interpreted 
to create, privity or any other relationship whatsoever between Owner and any person except Design/Builder.  
 
(G) Agreed Interpretation Of Contract Terms:  When a word, term, or phrase is used in this Contract, it 
shall be interpreted or construed first, as defined herein; second, if not defined, according to its generally 
accepted meaning in the construction industry; and third, if there is no generally accepted meaning in the 
construction industry, according to its common and customary usage. Headings are used herein solely for 
convenience.  
 
(H) Term “Include” Intended To Be Encompassing:  “Include”, “includes”, or “including”, as used in the 
Contract, shall be deemed in all cases to be followed by the phrase, “without limitation.”  
 
(I) Use Of Singular And Plural:  Words or terms used as nouns in the Contract shall be inclusive of their 
singular and plural forms, unless the context of their usage clearly requires a contrary meaning.  
 
(J) Definition Of Material Breaches Not Exhaustive:  The specification herein of any act, failure, refusal, 
omission, event, occurrence or condition as constituting a material breach of the Contract shall not imply that 
any other, nonspecified act, failure, refusal, omission, event, occurrence or condition shall be deemed not to 
constitute a material breach of the Contract.  
 
(K) Order Of Precedence:  Unless otherwise provided in this contract, in the event of any conflict, 
discrepancy, or inconsistency among any of the Contract Documents which make up this Contract, the 
following shall control: 

 
(1) As between figures given on plans and scaled measurements, the figures shall govern. 

(2) As between large scale plans and small scale plans, the large scale plans shall govern. 

(3) As between plans and specifications, the requirements of the specifications shall govern.  

(4) As between this document and the plans or specifications, this document shall govern.  

(5) As between this document and the General and Supplemental Conditions, this document shall 
govern. 
 

(L) The Term “Days” Means Calendar Days:  Unless otherwise stated in the context of its use, “days” 
means “calendar days.” 
 
(M) Administration:  This Contract shall be administered on behalf of Owner by the Superintendent of 
Schools or his designee, and on behalf of the Design/Builder by its duly authorized representatives. 
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ARTICLE 2 
DESIGN/BUILDER’S REPRESENTATIONS  

 
 

(A) Specific Representations:  In order to induce Owner to execute this Agreement and recognizing that 
Owner is relying thereon, Design/Builder, by executing this Agreement, and without superseding, limiting, or 
restricting any other representation or warranty set forth elsewhere in the Contract Documents, or implied by 
operation of law, makes the following express representations to Owner: 

 
(1) Design/Builder is professionally and fully qualified to act as the design professional and the general 

contractor for the Project and is, and will remain, licensed to practice engineering and architecture 
and general contracting by all public entities having jurisdiction over Design/Builder or the Project;  

 
(2) Design/Builder will maintain all necessary licenses, permits or other authorizations necessary to act 

as Design/Builder for the Project until Design/Builder’s duties under this Contract have been fully 
satisfied;  

 
(3) Design/Builder has the expertise, experience, and knowledge as well as the necessary plant, personnel 

and financial capability to perform the Design Services and the Work in accordance with the terms of 
this Contract; 

 
(4) Prior to the execution of this Contract, Design/Builder has visited and inspected the Project site and 

the local conditions under which the Project is to be designed, constructed and operated, and 
Design/Builder has performed such tests, if any, as are necessary to determine the conditions under 
which the Work will be performed, and Design/Builder accepts the conditions of the Work site and 
has taken those conditions into account in entering into this Contract;  

 
(5) Design/Builder assumes full responsibility to Owner for the improper acts and omissions of 

Design/Builder’s Subcontractors or others employed or retained by Design/Builder in connection with 
the Project. 
 
 

ARTICLE 3  
REGULATORY GUIDELINES, REQUIREMENTS AND STANDARDS  

 
 

(A) Generally:  Design/Builder shall perform all Design Services described in, contemplated by, inferable 
from, or necessary or desirable to achieve the objectives stated in the Owner’s Design Criteria Package and 
the Contract, including all Design Services necessary for the Project to be properly constructed by 
Design/Builder and used, operated and maintained by Owner in accordance with all applicable guidelines, 
requirements and standards. “Design Services” means any and all architectural, engineering and design 
services required to be performed by Design/Builder pursuant to the Contract and all labor, materials, 
supervision, equipment, computers, documents, and all other things necessary for the performance of such 
services. “Design Criteria Package” means the document prepared by Owner dated August 12, 2015 revised 
September 22, 2015, which specifies the general scope of the Design Services to be performed by 
Design/Builder under the Contract.  A copy of the Design Criteria Package is attached hereto as Exhibit “B” 
and in incorporated into this Contract by reference.  The Design Services shall be performed within the time 
provided by the Design Schedule for the performance of Design Services. Design Services shall be performed 
within the time provided by the Design Schedule for the performance of Design/Builder’s Design Services as 
provided in as provided in Paragraph 3(H) of this Agreement.   
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(B) Owner’s Review Of Design Services:  Subject to Paragraph 13(G) of this Agreement, Design/Builder 
shall submit all documents produced as part of the Design Services to the Owner’s Representative or his 
designee for review and approval in accordance with the terms of the Contract. However, any review or 
approval by the Owner’s representative shall not relieve Design/Builder of or otherwise diminish its 
obligations under the Contract. The Owner’s Representative may direct Design/Builder to make changes to 
any design documents in order to conform the documents to Owner’s objectives. Any changes by 
Design/Builder ordered by the Owner’s Representative or designee shall not relieve Design/Builder of its 
obligations under this Contract unless, and only to the extent that, Design/Builder notifies Owner in writing, 
within five (5) days after receipt of Owner’s directive to make changes, concerning any adverse impact on 
schedules, budgets, operational costs, operational performance, satisfaction of regulatory requirements, or 
other adverse impact that may result from the directed changes. Failure of Design/Builder to submit its notice 
within the five (5) day period constitutes a waiver by Design/Builder of any claim for an adjustment to the 
Design Schedule or the Contract Time.  
 
(C) Preparation Of Site Information:  Design/Builder shall prepare, as necessary, surveys and topographic 
information including aerial photographs needed to establish line and grade of sewers, location of property 
lines and easements. Sewer easements, both construction and permanent, shall be referenced to property lines 
by field surveys, and plans shall include the location of any improvement as it relates to property lines. 
Owner expressly does not warrant any information provided by it in connection with preparation of 
the above-mentioned information. Design/Builder, however, may reasonably rely on information provided 
by Owner to the extent the information has been prepared by Owner or an independent consultant hired by 
Owner to prepare the information specifically for this Project, without absolving Design/Builder from its 
responsibility to independently verify or investigate information that a reasonable, prudent professional 
architect or engineer should or would inquire about.  
 
(D) Retention Of Geotechnical Consultants:  In preparing the Design Documents, Owner shall separately 
retain an experienced, qualified geotechnical consultant to evaluate all geotechnical considerations relating to 
the design and construction of the Project.  Design/Builder shall be responsible for designing the Project in 
accordance with the analysis and recommendations of the geotechnical consultant.  
 
(E) Quality Of Design Services:  Design/Builder shall be responsible for the professional quality, 
completeness, accuracy, and coordination of Design Documents. Design/Builder shall provide Design 
Services that will result in an operationally cost-efficient and economical facilities that meets all 
environmental and regulatory requirements as of the date hereof, and uses the most appropriate available 
technology. Design/Builder shall provide for all quality control reviews required by sound professional 
architectural and engineering practices and by governmental authorities having jurisdiction over the Project.  
 
(F) Compliance With Laws And Regulatory Requirements:  In providing Design Services, 
Design/Builder shall comply with the lawful requirements of all federal, state, and local authorities having 
lawful jurisdiction over the Project. Design/Builder shall design the Project to meet all applicable 
requirements of building control laws and regulations in relation to the design, construction, occupation, and 
operation of the Project, including, without limitation, environmental standards, fire and safety regulations, 
and requirements and compliance with all other applicable standards and codes.   
 
(G) Duty To Correct Errors:  Design/Builder shall, without additional compensation, immediately correct 
any errors, omissions or deficiencies in its Design Services and Design Documents.  
 
(H) Schedule Of Design Services:  Design/Builder shall, within ten (10) calendar days after execution of 
the Contract, submit for Owner’s approval the Design Schedule for the performance of Design/Builder’s 
Design Services, which shall include allowance for reasonable time required for the review of submissions 
and for approval. This Schedule shall, upon approval by the Owner’s Representative, be considered 
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incorporated and made a part of this Contract as “Exhibit C.” The Design Schedule, when approved by the 
Owner’s Representative or designee, shall not be exceeded by Design/Builder. Should Design/Builder at any 
time during the course of performing the Contract, have reason to believe that it will be unable to meet any 
completion date in accordance with the Design Schedule, it shall immediately notify the Owner’s 
Representative or designee in writing. Design/Builder shall state the reason for the delay in the notice, 
including the party responsible, if any, and the steps being taken to remedy or minimize the impact of the 
delay. Failure of Design/Builder to submit such notice shall constitute a waiver by Design/Builder of any 
claim for an adjustment to the Contract Price, the Design Schedule, or the Contract Time. All 
extensions of time shall be governed by Articles 16 and 17 of this Agreement. Subject to the provisions of 
Paragraph 13(G) of this Agreement, Owner’s Representative or designee shall review and approve, where 
appropriate, the Design Schedule, or any portion thereof. 
 
(I) Requirements To Design Within The Project Budget:  Owner’s total fixed Project Construction 
Budget for this Project is $13,300,000.00. This amount is established as a condition of this Contract, and 
shall provide the basis for Design/Builder’s design decisions. Owner’s Construction Budget will include a 
Construction contingency amount of $300,000.00. Design/Builder, in consultation with Owner, shall 
determine what materials, equipment, component systems, and types of construction are to be included in the 
Contract Documents, and will make reasonable adjustments in the scope of the Project to bring it within the 
Project Construction Budget. With the Owner’s Representative’s approval, Design/Builder may also include 
in the Contract Documents alternate bids to adjust the Construction Cost to the fixed limit.  Owner may, in its 
sole discretion and only if circumstances require it, approve a higher fixed limit for the Project Construction 
Budget, without any increase in the fee for Design Services under this Contract.  Any redesign or additional 
design services required to bring the Project within the Owner’s fixed Project Construction Budget 
shall be at Design/Builder’s sole expense. 

 
 

ARTICLE 4  
PRELIMINARY CONSULTATION AND PROJECT ANALYSIS  

 
 
(A) Determining The Project Objectives:  Prior to the preparation of the Preliminary Design as required 
by Article 5 below, Design/Builder shall first consult in detail with Owner’s Representative or desginee, and 
shall carefully analyze any information furnished by Owner concerning requirements of the Project, including 
but not limited to, any design, construction, scheduling, budgetary or operational requirements, limitations, 
and objectives, as well as the Design Scope Specification. 
 
(B) Report On Project Requirements And Objectives:  Based on its study and analysis, and no later than 
ten (10) days after the effective date of the Contract, Design/Builder shall prepare and submit to Owner’s 
Representative or designee a written report detailing Design/Builder’s understanding and analysis of the 
Project requirements and identifying any design, construction, scheduling, budgetary, operational, or other 
problems which may result from said requirements. The written report of Design/Builder shall also include 
proposed solutions, including design alternatives if appropriate, addressing each of the identified problems. 
Design/Builder shall review such report with Owner and shall implement such changes as Owner may require 
as provided in Paragraph 3(B) of this Contract.  
 
(C) Scheduling:  Based upon the Design/Builder recommendation that the Project Schedule should be 
“fast tracked” for the Design Phase, and Owner’s Representative or designee agrees to review the proposed 
plan of action promptly. The proposed schedule should include sufficient budget allowances in anticipation of 
currently unknown refinements of budgets that may become necessary and in order to control Project costs.  
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ARTICLE 5  
PRELIMINARY DESIGN  

 
 
(A) Time For Preliminary Design:  Not later than the date called for in the Design Schedule, 
Design/Builder shall prepare and submit to the Owner’s Representative or designee a Preliminary Design for 
the Project.  
 
(B) Contents Of Preliminary Design:  The Preliminary Design shall address all requirements of the 
Project and shall include, without limitation, the following:  
 

(1) preliminary drawings which illustrate each of the basic components of the Project including 
the size, scale, location, dimensions, and character of each building structure; 

 
(2) preliminary drawings which illustrate each exterior view of the Project;  

 
(3) preliminary drawings which illustrate a floor plan for each room, office, and functional area 
of the Project and the dimensions thereof; 

 
(4) preliminary drawings and specifications illustrating and describing the architectural, 
electrical, mechanical, structural, and manufacturing systems of the Project; 

 
(5) a written description of the materials and equipment to be incorporated into the Project and 
the location of same; and  

 
(6) any other documents or things required to illustrate, describe or depict the Preliminary Design 
and the conformity of same with the requirements of the Design Scope Specification and this 
Contract. 
 

(C) To Be Reviewed with Owner:  Design/Builder shall review the Preliminary Design with the Owner 
and shall incorporate any changes ordered by the Owner in regard to the Preliminary Design or the 
requirements of the Project. 
 
(D) Fees For Design Services:  During the preliminary design phase and before the commencement of any 
authorized detailed design services as set out under 5(E) below, Design Builder shall submit its fee for Design 
Build Services on the Project which shall be subject to approval by Owner.  Such Fee shall be submitted in 
writing and attached as Exhibit “D.”  Fee for Design Services submitted by Design/Builder can be subjected 
to negotiation by Owner. 
 
(E) Authorization To Proceed With Detailed Design:  After review of the Preliminary Design and 
incorporation of any changes ordered by the Owner’s Representative or designee, the Owner’s Representative 
or designee shall authorize Design/Builder in writing to commence preparing the Detailed Design, or such 
part thereof as directed by the Owner’s Representative or designee. 
 
 

ARTICLE 6 
DETAILED DESIGN 

 
 
(A) Time For Preparation:  Not later than the date called for in the Design Schedule, after the Owner’s 
Representative or designee has authorized Design/Builder to commence with the Detailed Design as provided 



Page 7 of 36   

in Paragraph 5(E) above, Design/Builder shall prepare and submit to the Owner’s Representative or designee  
the complete Detailed Design.  
 
(B) The Detailed Design:  The Detailed Design shall include all Design Documents which shall describe 
with specificity all elements, details, components, materials, and other information necessary for the complete 
construction of the Project and the rendering of the Project fully operational for its intended purposes, 
including satisfaction of all testing, permitting, qualifications, certifications, validations, and obtaining 
regulatory approvals by all applicable regulatory authorities required to render the Project and all its 
components operational and functionally and legally usable for their intended purpose. Subject to the 
provisions of Paragraph 13(G) of this Agreement, Owner’s Representative or designee shall review and 
approve, where appropriate, the Design Documents, or any portion thereof. 
 
(C) Design Documents:  Design Documents means all the design documents provided by Design/Builder 
and approved by Owner pursuant to the Contract including, without limitation, those for use in constructing 
the Project, performing the Work, and the rendering of the Project fully operational, and shall include, without 
limitation, detailed plans, drawings, specifications, manuals, and related materials prepared by or on behalf of 
Design/Builder.   
 
(D) Guaranteed Maximum Price Includes Detailed Design: The Guaranteed Maximum Price, as set forth 
in Article 10 below, shall include the cost of constructing the Project Work in strict accordance with the 
requirements of the Detailed Design.  
 
(E) Copies of Design Document:  Design/Builder shall provide Owner with ten (10) copies and one (1) 
digital copy of preliminary and detailed Design Documents.  Design/Builder on request of Owner shall make 
presentations to Owner’s Board of Trustees detailing all design-documents and construction progress and 
shall otherwise keep Owner informed of construction progress.   To the extent that Owner shall select design 
elements, colors, etc., Owner shall timely respond to Design/Builder’s request that such selections be made. 
 
 

ARTICLE 7 
CONSTRUCTION SERVICES 

 
 

(A) General Intent:  Design/Builder shall perform all Construction Work necessary to construct the 
Project in accordance with this Contract, and to render the Project and all its components operational and 
functionally and legally usable for their intended purpose.  
 
(B) Construction Work Defined:  The term “Construction Work” shall mean whatever is done by or 
required of Design/Builder to perform and complete its duties relating to the construction of the Project under 
the Contract, including, without limitation, the following:  
 

(1) construction of the whole and all parts of the Project in full and strict conformity with this 

Contract;  

(2) the provision and furnishing, and prompt payment therefore, of all labor, supervision, 

services, materials, supplies, equipment, fixtures, appliances, facilities, tools, transportation, 

storage, power, fuel, heat, light, cooling, other utilities and things required for the 

construction of the Project;  
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(3) the procurement and furnishing of all necessary building permits and other permits required 

for the construction of the Project;  

(4) the creation and submission to Owner of detailed as-built drawings depicting all as-built 

construction;  

(5) the furnishing of any required surety bonds and insurance as required by the Contract;  

(6) the furnishing of all equipment and product warranties, manuals, test results and user guides 

required by the Contract or otherwise reasonably available to Design/Builder; and  

(7) the furnishing of all other services and things required or reasonably inferable from the 
Contract Documents, including the provisions of Article 9 below.  

 
 

ARTICLE 8 
TIME FOR CONSTRUCTION: THE CONTRACT TIME  

 
 

(A) Notice Of Commencement:  After Owner has approved the Design Documents for the Detailed 
Design, Owner’s Representative or designee shall issue a “Notice to Proceed” to commence the Work 
directing Design/Builder to proceed with the Work on the date indicated in the notice (the “Commencement 
Date”).  The “Notice to Proceed” to commence Work shall be issued upon at least ten (10) days prior to the 
Commencement Date.   
 
(B) Time For Completion:  Design/Builder shall commence the Construction Work on the 
Commencement Date, and the Construction Work shall be carried out regularly and without interruption. 
Design/Builder shall substantially complete the Construction Work not later than the date established in the 
“Notice to Proceed” which is made a part of this Contract by reference and attached as Exhibit “E.” or such 
other date as may by Change Order be designated (the “Scheduled Completion Date”). The number of 
calendar days between the effective date of the Contract and the Scheduled Completion Date is the “Contract 
Time.” Design/Builder shall achieve Final Completion of the Construction Work no later than thirty (30) 
calendar days after achieving Substantial Completion.  
 
(C) Liquidated Damages For Delay In Substantial Completion:  Design/Builder shall pay Owner the 
higher amount of the sum of ONE THOUSAND FIVE HUNDRED DOLLARS ($1,500.00) or the actual cost 
to the Owner per day for each and every calendar day of unexcused delay in achieving Substantial 
Completion beyond the Scheduled Completion Date. Any sums due and payable hereunder by Design/Builder 
shall be payable, not as a penalty, but as liquidated damages representing an estimate of delay damages likely 
to be sustained by Owner, estimated at the time of executing this Agreement. Such liquidated damages shall 
apply regardless of whether Design/Builder has been terminated by Owner prior to Substantial Completion so 
long as Design/Builder’s actions or inactions contributed to the delay. Such liquidated damages shall be in 
addition to and not in preclusion of the recovery of actual damages resulting from other defects in 
Design/Builder’s performance hereunder for matters other than delays in Substantial Completion. When 
Owner reasonably believes that Substantial Completion will be inexcusably delayed, Owner shall be entitled, 
but not required, to withhold from any amounts otherwise due to Design/Builder an amount then believed by 
Owner to be adequate to recover liquidated damages applicable to such delays, If and when Design/Builder 
overcomes the delay in achieving Substantial Completion, or any part thereof, for which Owner has withheld 
payment, Owner shall promptly release to Design/Builder those funds withheld, but no longer applicable as 
liquidated damages. 
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(D) Liquidated Damages For Delay In Final Completion:  If Design/Builder fails to achieve Final 
Completion within sixty (60) calendar days after the date of Substantial Completion, Design/Builder shall pay 
Owner the higher amount of the sum of ONE THOUSAND FIVE HUNDRED DOLLARS ($1,500.00) or the 
actual cost to Owner per day for each and every calendar day of unexcused delay in achieving Final 
Completion beyond the date set forth herein for Final Completion of the Construction Work. However, the 
date of Final Completion may be extended by agreement between Owner and Design/Builder in order to 
accommodate and allow Design/Builder to address any and all additional punch list items submitted by 
Owner which go beyond the original punch list issued by Architect. Any sums due and payable hereunder by 
Design/Builder shall be payable, not as a penalty, but as liquidated damages representing an estimate of delay 
damages likely to be sustained by Owner, estimated at the time of executing this Agreement. Liquidated 
damages shall apply regardless of whether Design/Builder has been terminated by Owner prior to Final 
Completion so long as Design/Builder’s actions or inactions contributed to the delay. Such liquidated 
damages shall be in addition to and not in preclusion of the recovery of actual damages resulting from other 
defects in Design/Builder’s performance hereunder for matters other than delays in Final Completion. When 
Owner reasonably believes that Final Completion will be inexcusably delayed, Owner shall be entitled, but 
not required, to withhold from any amounts otherwise due to Design/Builder an amount then believed by 
Owner to be adequate to recover liquidated damages applicable to such delays, If and when Design/Builder 
overcomes the delay in achieving Final Completion, or any part thereof, for which Owner has withheld 
payment, Owner shall promptly release to Design/Builder those funds withheld, but no longer applicable as 
liquidated damages.  
 
(E) Time Is Of The Essence: All limitations of time set forth in this Contract are material and time is of 
the essence of the Contract.  
 

ARTICLE 9 
ADDITIONAL DUTIES AND RESPONSIBILITIES OF DESIGN/BUILDER  

 
 

(A) Design/Builder To Perform All Work Required By The Contract:  The intent of this Contract is to 
require complete, correct and timely execution of the design and the Construction Work. Any and all 
Construction Work that may be required, reasonably implied, or reasonably inferred by the Contract, or any 
part of it, as necessary to produce the intended result shall be provided by Design/Builder for the GMP as 
provided in Article 10 of this Contract. 
 
(B) Strict Compliance With The Contract Documents:  All Construction Work performed by 
Design/Builder shall be in strict compliance with this Contract. “Substantial compliance” is not strict 
compliance. Any Construction Work not in strict compliance with the Contract is defective unless approved 
in writing by the Owner’s Representative or designee. 
 
(C) Supervision Of The Construction Work:  The Construction Work shall be strictly supervised and 
directed using Design/Builder’s best and highest skill and effort. Design/Builder shall bear full responsibility 
for any and all acts or omissions of those engaged in the Construction Work on behalf of Design/Builder.  
 
(D) Warranty Of Construction Workmanship And Materials:  Design/Builder warrants and guarantees to 
Owner that all labor furnished to perform the Construction Work under the Contract will be competent to 
perform the tasks undertaken and is the best quality obtainable, that the product of such labor will yield only 
first-class results in strict compliance with the Contract, that materials and equipment furnished will be of 
high quality and new unless otherwise permitted by the Contract, and that the Construction Work will be of 
high quality, free from faults and defects and in strict conformance with the Contract. Any and all 
Construction Work not strictly conforming to these requirements shall be considered defective and shall 
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constitute a breach of Design/Builder’s warranty unless prior approval for variance from strict conformity has 
been issued in writing by Owner’s Representative or designee.  
 
(E) Commencement Of Guarantee And Warranty:  Special or specific guarantees and warranties which 
are required by the Contract to run for a fixed period of time shall commence running on the date of Final 
Completion of all Construction Work and shall be property of Owner. 
 
(F) Design/Builder’s Schedule Of Construction:  Design/Builder, within fifteen (15) days after the 
Commencement Date, shall submit to the Owner’s Representative or designee for his information, and shall 
comply with, Design/Builder’s Schedule of Construction for completing the Construction Work by the 
Scheduled Completion Date. The Schedule of Construction shall reflect the performance of all Construction 
Work on weekdays and non-holidays. The Schedule of Construction shall be a detailed critical path 
management (“CPM”) schedule in a form acceptable to Owner’s Representative or designee. The Schedule of 
Construction shall be revised at least monthly and shall be revised to reflect conditions encountered from time 
to time and shall be related to the entire Project. Each such revision shall be furnished to Owner’s 
Representative or designee. Strict compliance with the requirements of this Paragraph shall be a condition 
precedent for payment to Design/Builder, and failure to strictly comply with said requirements shall constitute 
a material breach of the Contract. No claim for an increase in the GMP shall be allowed as a result of 
Design/Builder basing the GMP upon an early completion schedule, or as a result of delays and costs 
attributable to completion later than the planned early completion date.  
 
Design/Builder shall anticipate and include in its Schedule of Construction for Completing Construction 
Work rain days due to adverse weather conditions in accordance with the rainfall table below. A rain day is 
identified as a day when rainfall exceeds one-half (.5) inch during a 24-hour period. The number of rain days 
expected for each month is as follows: 
 
January  [6] calendar days   July  [4] calendar days 
February [5] calendar days   August   [6] calendar days 
March   [4] calendar days   September [7] calendar days 
April   [4] calendar days   October  [4] calendar days 
May   [5] calendar days   November  [4] calendar days 
June   [5] calendar days   December  [5] calendar days 
 
Time extensions may be granted for rain days in any month when the cumulative number of rain days during 
that month exceeds the number scheduled, provided that the rainfall prevented the execution of major items of 
work on normal working days. No day will be counted as rain day when substantial Design/Builder forces are 
able to perform Construction Work for more than fifty percent (50%) of the usual workday or when the stage 
of the Construction Work is not adversely impacted. The number of rain days shown in the above schedule 
for the first and last months of the Contract will be prorated in determining the total number of rain days 
expected during the period of Construction Work.  
 
(G) Record Copy Of Contract Documents:  Design/Builder shall continuously maintain at the site, for the 
benefit of Owner, an updated copy of this Contract, including one record copy of the Contract Documents 
marked to record on a current basis changes, selections and modifications made during construction. 
Additionally, Design/Builder shall maintain at the site, for the benefit of Owner, a copy of all Shop Drawings, 
Product Data, Samples, and other Submittals. Upon Final Completion of the Construction Work, or upon the 
Owner’s Representative or designee’s request, all of the documents described in this Paragraph shall be 
finally updated and delivered to Owner and shall become the property of Owner.  
 
(H) Review And Approval Of Submittals:  Design/Builder shall review, study, and approve, or take other 
necessary action upon all Shop Drawings, Product Data, Samples, and other Submittals to ensure that the 
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Project will be constructed in a timely fashion in strict compliance with the Contract. No deviation from, 
substitution for, or other modification from the Contract Documents shall be allowed by Design/Builder in a 
shop drawing or submittal without written approval, in the form of a Change Order, from Owner through 
Owner’s Representative or designee. Design/Builder shall engage in prompt and adequate review of Shop 
Drawing and other Submittals to maintain the Construction Schedule; Design/Builder also warrants it will use 
its best independent professional judgment in its review to determine compliance with the Contract 
Documents.  
 
(I) Owner’s Option To Review Submittals:  Owner shall also, in its discretion, have the right to review 
and approve Submittals, and if Owner through Owner’s Representative or designee so elects, Design/Builder 
shall not perform any portion of the Construction Work as to which Owner through Owner’s Representative 
or designee has required submittal and review until such Submittal has been approved by the Owner’s 
Representative or designee. Approval by the Owner’s Representative or designee, however, shall not be 
evidence that Construction Work installed pursuant to the Owners Representative’s or designee’s approval 
conforms to the requirements of the Contract nor shall such approvals relieve Design/Builder of any of its 
responsibilities or warranties under the Contract. If Owner elects to review Submittals, Design/Builder shall 
maintain a Submittal log which shall include, at a minimum, the date of each Submittal, the date of any 
resubmittal, the date of any approval or rejection, and the reason for any approval or rejection. Design/Builder 
shall have the duty to carefully review, inspect and examine any and all Submittals before submission of same 
to Owner’s Representative or designee. Shop Drawings and other Submittals from Design/Builder do not 
constitute a part of this Contract.  
 
(J) Procurement And Review of Warranties:  Design/Builder shall procure from all Subcontractors and 
Suppliers and shall transmit to the Owner’s Representative or designee, all warranties required by the 
Contract. Design/Builder shall review all such warranties and shall certify to Owner that the warranties are in 
strict compliance with the requirements of the Contract.  Should Owner at any time require warranty services 
Design/Builder, at no charge to Owner, shall assist Owner in securing performance under any warranty.  
 
(K) Procurement Of Operations And Maintenance Documentation:  Design/Builder shall prepare or 
procure and shall transmit to the Owner’s Representative or designee all documentation required by this 
Contract regarding the operation and recommended maintenance programs relating to the various elements of 
the Construction Work.  
 
(L) As-Built Drawings:  Design/Builder shall prepare and provide to the Owner’s Representative or 
designee a complete set of all as-built drawings which shall be complete and, except as specifically noted, 
shall reflect performance of the Construction Work in strict compliance with the requirements of this 
Contract.  
 
(M) Compliance With Labor Laws:  Design/Builder shall assume all labor responsibility for all personnel 
assigned to or contracted for the performance of the Construction Work and agrees to strictly comply with all 
its obligations as employer with respect to said personnel under all applicable labor laws. Design/Builder shall 
fully familiarize itself with Owner’s Policies regarding labor and shall comply therewith including applicable 
required prevailing wage rates. A prevailing wage rate is attached as an Exhibit hereto.  If no schedule is 
attached, the parties shall use the wage rate  adopted by the United Independent School District Board of 
Trustees. 
 
(N) Testing. Inspections And Approvals:  Owner shall be responsible for procuring all geotechnical tests 
and inspections required by sound professional practices and by governmental authorities having jurisdiction 
over the Project. Owner shall submit certified results of such tests to Design/Builder. If the laws, ordinances, 
rules, regulations or orders of any public authority having jurisdiction require any Construction Work to be 
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specifically inspected, tested, or approved, Design/Builder shall assume full responsibility therefore, pay all 
costs in connection therewith and furnish to Owner the required certificates of inspection, testing or approval.  
 
(O) Owner’s Regulations And Applicable Laws:  Design/Builder shall, during the course of the 
Construction Work, comply with any policy, regulations or guidelines prescribed by Owner. Design/Builder 
warrants that it will comply with all public laws, ordinances, rules and regulations applicable to the services 
to be performed under the Contract, including without limitation, those relating to the terms and conditions of 
the employment of any person by Design/Builder in connection with the Construction Work to be performed 
under the Contract.  
 
(P) Compliance With Construction Regulations:  Design/Builder shall perform the Construction Work in 
accordance with all construction codes, laws, ordinances or regulations applicable to the design and execution 
of the Construction Work. Any fine or penalty which may be imposed as consequence of any violation of this 
provision shall be paid by Design/Builder, and Design/Builder shall fully indemnify and hold Owner harmless 
from all loss, damage, and expense, including attorney’s fees, resulting from any such violation or alleged 
violation of codes, laws, ordinances, or regulations, REGARDLESS OF A CONCURRENT 
CONTRIBUTION BY OWNER, THROUGH NEGLIGENCE OR OTHER WRONGFUL ACT, TO 
SUCH LOSS DAMAGE, OR EXPENSE, except that such indemnity shall not apply if the violation is 
solely and directly caused by a negligent or willful act or omission of Owner, its officers, agents, or 
employees.  
 
(Q) Permits. Licenses And Notices:  All construction and building permits, licenses and authorizations 
necessary for the construction of the Project shall be secured and paid for by Design/Builder. Design/Builder 
shall notify the Owner’s Representative or designee when it has received said permits, licenses, and 
authorizations, and upon receipt shall supply the Owner’s Representative or designee with copies of same. 
The originals of permits, licenses and authorizations shall be delivered to the Owner’s Representative or 
designee upon completion of the Construction Work, and receipt of these documents by Owner shall be a 
condition precedent to final payment. Design/Builder shall also give and maintain any and all notices required 
by applicable laws pertaining to the construction of the Construction Work. 
 
(R) Conditions To Site Access:  While on Owner’s property, all Design/Builder’s employees and 
Subcontractors shall confine themselves to areas designated by the Owner’s Representative or designee and 
will be subject to Owner’s badge and pass requirements, if any, in effect at the site of the Construction Work.  
 
(S) Site Safety And Security:  Design/Builder shall take all reasonable steps and legally required 
measures at the site to comply with applicable safety regulations and standards and to adequately protect the 
Construction Work, stored materials, and temporary structures located on the premises, and to prevent 
unauthorized persons from entering upon the site. Design/Builder shall at all times safeguard Owner’s 
property and employees from injury or loss in connection with the performance of the Contract. 
Design/Builder shall at all times safeguard and protect its own partially or completely finished Construction 
Work and that of the adjacent property and all adjacent construction Work from damage. Design/Builder shall 
protect Owner’s equipment, apparatus, machinery, and other property and all adjacent construction Work with 
boarding and other safeguards so as to keep the premises free from dampness, dirt, dust, or other damage and 
shall remove all such temporary protection upon completion of the Construction Work.  
 
(T) Repair Of Collateral Damage:  Unless otherwise instructed by Owner, Design/Builder shall repair and 
return to original condition all buildings, streets, curbs, sidewalks, utilities or other facilities affected by 
Design/Builder’s performance of the Construction Work.  
 
(U) Cleaning The Site:  Design/Builder shall keep the site reasonably clean during performance of the 
Construction Work. Upon Final Completion of the Construction Work, Design/Builder shall thoroughly clean 
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the site and the Project and remove all waste, debris, trash and excess materials or equipment, together with 
Design/Builder’s property therefrom.  
 
(V) Owner’s Access To Construction Work:  At all times relevant to the Contract, Design/Builder shall 
provide access to the Construction Work to Owner and its designees without formality or other procedure.  
 
(W) Decisions Regarding Aesthetic Effect:  The Owner’s Representative or designee decisions in matters 
relating to aesthetic effect shall be final.  
 
(X) Design/Builder To Remain An Independent Contractor:  In performing both Design Services and 
Construction Work under this Contract, the relationship between Owner and Design/Builder is that of 
independent contractor, and the execution of this Contract does not change the independent status of 
Design/Builder. Design/Builder shall exercise independent judgment in performing its duties under this 
Contract and is solely responsible for setting working hours, scheduling or prioritizing the Contract work flow 
and determining how all Contract work is to be performed. No term or provision of this Contract or act of 
Design/Builder in the performance of this Contract shall be construed as making Design/Builder the agent, 
servant or employee of Owner, or making Design/Builder or any of its employees eligible for the fringe 
benefits, such as retirement, insurance and worker’s compensation, which Owner provides its employees. 

 
 

ARTICLE 10  
CONTRACT PRICE  

 
 

(A) Design Services Fee And Guaranteed Maximum Price:  Owner shall pay, and Design/Builder shall 
accept, as full and complete payment for the Design Services, an amount not to exceed $ 830,000.00, which 
includes a design contingency fee of $ 50,000.00.  Design Builder’s Fee as established under Article 5(D) and 
Exhibit “D” of this contract shall be made payable as provided under Article 11(B). No later than ninety days 
(90) prior to final completion and acceptance of Design Services, Design/Builder shall provide to Owner a 
proposed final Guaranteed Maximum Price (“GMP”) that guarantees to Owner the price for which all 
construction Work will be completed within the construction schedule and the Project Budget. If the parties 
cannot mutually agree to a satisfactory GMP, Owner has the right to terminate this Contract for convenience 
pursuant to the applicable provisions of Article 19. If the GMP submitted is acceptable to Owner, then this 
Contract shall be modified by supplemental agreement or addendum to approve the GMP and provide any 
necessary funding for performance of Construction Work. The Supplemental Agreement is deemed to include 
by reference the following provision upon acceptance of the GMP (blanks to be filled in with the 
establishment of the final GMP): 
 

(1) Owner shall pay and Design/Builder shall accept the GMP for the performance of all 
Construction Work required by the Contract.  The GMP shall consist of the Cost of the Construction Work as 
defined in the Contract and the performance of all other requirements of this Contract. Design/Builder, 
however, agrees and guarantees that the GMP shall not exceed $_________________, subject to additions 
and deductions by Change Order as provided in the Contract Documents. Owner agrees to perform its 
responsibilities so as to assist Design/Builder to facilitate the completion of the Construction Work and 
represents to Design/Builder that there will be sufficient funds available to pay Design/Builder up to GMP of 
$_________________, as adjusted by any Change Order.  The GMP, unless changed by Supplemental 
Agreement or Change Order, represents the absolute limit of obligation or liability that Owner may 
ever have insofar as the cost for full and final completion of the Construction Work, and the total of all 
payments to Design/Builder or its Subcontractors, are concerned. Should additional amounts be required 
to be expended, over and above the GMP, to achieve completion of the Construction Work, including Project 
construction, and payment to Design/Builder, in accordance with this Contract, liability for and payment of 
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such additional amounts shall be the sole responsibility of Design/Builder and its Contract Surety herein, and 
Owner shall never be liable for same. Should the final Cost of the Construction Work and Design/Builder’s 
compensation total less than the GMP, or any approved revision thereof, the difference shall inure to the 
benefit of Owner and no claim for all or any portion of said difference shall be valid against or payable by 
Owner.  Owner’s limitation of obligation or liability set out in this Paragraph shall be incontrovertible 
and unequivocal; any term or provision of this Contract, the Exhibits, attachments, or provisions 
incorporated by reference in or to this Contract, or of any Subcontract executed in furtherance of the 
anticipated Construction Work under the Contract shall not be construed or deemed to alter or waive 
this absolute condition. Likewise, Design/Builder’s absolute responsibility for the completion of the Project 
in accordance with the Contract Documents, including the Plans and Specifications, and within the agreed 
cost constraints, as well as Design/Builder’s agreement to bear all costs in excess of the GMP without 
recourse to Owner, if such excess costs are necessary for the completion of the Construction Work, shall be 
incontrovertible and undisputable, and shall take precedence over all other terms and provisions of this 
Contract and the Exhibits hereto, no part of which shall be deemed to alter, diminish or waive such 
obligations. 

 
(B)  Self Performance of Work by Design Builder.   All Work shall be performed under 
subcontracts or by other appropriate agreements with the Design Builder.  Design Builder shall 
obtain bids from Subcontractors and from suppliers of materials or equipment fabricated for the 
Work and shall deliver such bids to Owner.  The Owner, with the advice of Design Builder shall 
then determine which bids will be accepted.  The Design Builder may seek to perform portions of 
the Work required to be publicly advertised.  If the Design Builder submits his own proposal for any 
portion of the Work, it shall do so in the same manner as required by all subcontractors.  Owner shall 
decide whether or not Design Builder’s proposal for self performing portions of the Work offers the 
best value to Owner.  In opening proposals, neither the Design Builder nor Owner shall disclose the 
contents of a proposal.  All proposals shall be made public within seven (7) days after the Owner’s 
final selection.  If Design Builder’s proposal is selected by the Owner, the proposed cost for the self-
performed Work shall be paid to the Design Builder, pursuant to progress payments as if Design 
Builder were a subcontractor.  Such payments to Design Builder shall be included in the Cost of 
Construction Work but Design Builder shall not receive any additional fees for self-performed 
Work. 
 
(C) Management Of Construction Work:  In addition to the Construction Work, Design/Builder 
will provide all the usual and necessary traditional construction management services incident to 
construction projects of the nature and scope of this Project as part of the GMP. The services 
required are not intended in any manner to diminish the overall responsibility of Design/Builder for 
the full and final completion of the Construction Work within the time and cost constraints specified 
in this Contract. 
 
(D)  Cost Of Construction Work:  Owner agrees to pay Design/Builder for the Cost of the 
Construction Work as defined below, subject to submission by Design/Builder of all backup 
substantiation as may be reasonably required by the Owner’s Representative or designee. However, 
in no event shall the sum of payments for the Cost of the Construction Work and any other 
Design/Builder compensation exceed the Guaranteed Maximum Price, as adjusted by Change Order. 
The term “Cost of the Construction Work” shall mean costs necessarily incurred in the performance 
of the Construction work during the Construction Phase, and paid or payable by the Design/Builder.  
The following items are considered to be part of the Cost of the Construction Work: 
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(1) Wages paid for labor in the direct employ of the Design/Builder in the performance of 
the Work under any applicable collective bargaining agreement, or under a salary or wage schedule 
agreed upon by the Owner and Design/Builder, and including reasonable and customary benefits, if 
any, as may be payable with respect thereto. Such costs shall be at rates not higher than the standard 
pay in the locality of the Work except with prior consent of the Owner, and shall include the items 
set forth below in this Article. The reasonable cost of drug testing for all of Design/Builder’s 
employees utilized on or hired for the Project, whether management or labor, shall also be a Cost of 
the Construction Work. 

(2) Salaries of Design/Builder’s employees at or below the level of Project 
Design/Builder, when engaged on the Work and stationed at the Field Office, in whatever capacity 
employed. Employees engaged, at shops or on the road, in expediting the production or 
transportation of materials or equipment, shall be considered as stationed at the field office and their 
salaries paid for that portion of their time spent on this Work.  

(3) Cost of reasonable and customary pension contributions, hospitalization insurance, 
medical insurance, assessments or taxes for such items as unemployment compensation and social 
security, insofar as such cost is reasonably based on wages, salaries, or other remuneration paid to 
employees of the Design/Builder and included in the Cost of the Work under Subparagraphs (D)(1), 
(D)(2), (D)(24), and (D)(25) herein.  

(4) With prior Owner approval, the proportion of reasonable travel and hotel expenses 
incurred outside of the Laredo, Webb County, County, Texas  by the Design/Builder’s officers or 
employees in discharge of duties directly connected with the Work.  

(5) Cost of all materials, supplies and equipment incorporated in the Work, including 
costs of transportation thereof  

(6) Payments made by the Design/Builder to Subcontractors for Work performed 
pursuant to Subcontract, entered into in the performance of this Contract, including payments to the 
Design/Builder for self-performance work as defined in Article 10, Item B, of this Contract. 

(7) Cost, including transportation and maintenance, of all materials, supplies, equipment, 
temporary facilities and hand tools not owned by the workmen, which are employed or consumed in 
the performance of the Work, and cost less salvage value of such items used but not consumed 
which remain the property of the Design/Builder. 

(8) In connection with the Construction Work and management services, with prior 
Owner’s Representative’s or designee’s approval, rental charges of all necessary machinery and 
equipment, exclusive of hand tools, used at the site of the Construction Work, whether rented from 
the Design/Builder or others, including installation, repairs and delivery costs thereof, at rental 
charges consistent with those showing the then current AED Manual.  Provided further, that with 
respect to equipment and machinery rented from the Design/Builder, the rental rate shall not exceed 
75% of the current AED Manuel rental charges, and shall in no event cumulatively exceed the value 
of such equipment or machinery at the commencement of the rental period.  Should rental charges 
reach value for equipment and machinery rented from the Design/Builder, same shall thereafter 
belong to Owner, to be disposed of in accordance with Paragraph 10(F) below.  Design/Builder 
shall furnish Owner’s Representative or designee with a list, to be updated monthly, of all 
equipment furnished for the Project for which Owner reimburses Design/Builder as a part of the 
Cost of Construction Work.  Equipment and machinery rented which becomes property of Owner 
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pursuant to this paragraphs shall be delivered to Owner upon final completion and acceptance by 
Owner of al Construction Work under this Project. 

(9) Cost of the premiums for all bonds and insurance coverage required by this Contract, 
or deemed necessary by the Design/Builder, in the normal pursuit of the Construction Work. 
Premiums for companywide coverage will be pro-rated on the basis of value of Construction Work 
completed during the premium period. The cost of (or payment of ) all deductible amounts, not 
otherwise recoverable from third parties or not the result of a claim based upon Design/Builder’s 
negligence, under any insurance furnished by Owner, or under insurance policies required by this 
Contract or deemed by the Design/Builder in the normal pursuit of the Construction Work. 

(10) Taxes, if any, related to the Work. However, as Owner qualifies for exemption under 
Section 151.309 of the Texas Limited Sales, Excise and Use Tax Act, Design/Builder shall alert all 
Subcontractors to prevent erroneous payment of taxes covered by this exemption. Owner will 
provide exemption certificates as needed to confirm this exemption. 

(11) Permit fees, licenses, tests, royalties; deposits lost for causes other than the 
Design/Builder’s negligence.  

(12) Minor expenses such as telegrams, long-distance telephone calls, telephone service at 
the site, expressage, and similar petty cash items in connection with and for the benefit of the 
Construction Work. 

(13) Cost of demolition and removal of debris from existing site where Construction Work 
will take place.  

(14) Cost incurred due to an emergency affecting the safety of persons and property.  

(15) Other costs incurred in the performance of the Construction Work, if and to the extent 
approved in advance in writing by Owner. 

(16) The reasonable, actual direct cost of data processing services as required for the 
Project. Such costs shall be specifically documented as having been done for the Project.  

(17) Legal costs growing out of prosecution of the Construction Work for the Owner will 
only re reimbursable if such were incurred for the direct benefit of the Owner and with prior written 
approval of Owner. 

(18) Cost or rental of temporary portable buildings and toilets as required; cost of utilities, 
ice, water, containers, cups, fire extinguishers, first-aid supplies, safety equipment, off-site storage 
space or facilities, progress photographs, or video tape records.  

(19) All reasonable costs and expenditures necessary for the operation of the field office, 
such as stationery, supplies, blueprinting, furniture, fixtures, office equipment, etc. 

(20) Costs incurred by the Design/Builder in preparing and maintaining progress 
schedules, budgets, and reports required hereby. 

(21) Service fees assessed by Associated General Contractors of America and the 
Associated Building Contractors, but only as they relate to the Construction Work. 

(22) The reasonable, actual direct cost of computer services, including jobsite and main 
office terminal, for purposes of field payroll preparation and control. Such costs shall be 
specifically documented as having been done for the Project.  
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(23) Design/Builder shall be responsible for enforcing warranties and for obtaining 
correction and/or replacement of all defective work not constructed or installed in accordance with 
the Contract Documents. All such corrective or remedial work required by the Contract Documents 
shall be performed by the responsible Subcontractors under the terms of their Subcontracts, without 
additional cost to the Owner. Costs incurred by Design/Builder to correct or remedy work 
performed by Design/Builder’s own forces, or where the responsible Subcontractor fails to perform, 
SHALL NOT be a Cost of the Construction Work, and shall be Design/Builder’s sole 
responsibility, at no additional cost to Owner; provided, however, Design/Builder shall be entitled 
to the proceeds of any Subcontractor maintenance bond, where such Subcontractor has defaulted in 
this regard.  

(24) Salaries of Design/Builder’s Project Design/Builder and Contract Design/Builder, 
Safety Engineer, M/WBE Coordinator, and Procurement Specialist (for coordinating, costing, 
scoping and purchasing of major Work items), earned after the date of approval and funding of the 
GMP, whether stationed at the Field Office or at the Main Office of the Design/Builder, for that 
portion of their time spent on this Work.  

(25) Where not otherwise included in the Cost of the Construction Work under 
Subparagraphs (D)(16), (D)(19), and (D)(21), cost of central accounting services in connection with 
the Construction Work, such as payment of invoices, maintaining material cost records, computer 
services, preparation of W-2 Reports, payroll tax reporting and preparation of other reports.  

 
(E) Reconstruction Due to Casualty Loss: If, after a substantial loss from fire, flood, or similar 
cause not due to the default or neglect of the Design/Builder, the Design/Builder is put in charge of 
reconstruction, the Design/Builder shall be paid a management fee for its services only is such fee is 
agreed approved by Owner. and is otherwise reimbursed by the proceeds of insurance, or through 
utilization of the Change Order procedure set out in this Contract. 
 
(F) Discounts, Refunds, Sales Of Surplus Material:  All discounts, if realized for prompt 
payment shall belong to the Owner and shall be accounted for in the applicable GMP line item.  All 
trade discounts, rebates, and refunds, and all returns from sale of surplus materials and equipment, 
shall likewise belong to Owner, and Design/Builder and Owner shall make provisions so that they 
can be secured, the amounts thereof to be discounted for in the applicable line item. 
 
(G) Costs Not Included As Part Of The Construction Work And Services:  The following items 
of cost and expense are not included as part of the Cost of the Construction Work to be paid by 
Owner to Design/Builder:  
 

(1) Except as specifically provided above, salaries, wages, and other compensation of 
Design/Builder personnel stationed at Design/Builder’s principal office and offices other than at the 
Project site, unless pre-arranged between the Design Builder and the District. 

(2) Design/Builder’s home office, overhead, including, but not limited to, any and all 
expenses associated with Design/Builder’s principal office and offices other than at the Project Site. 

(3) Design/Builder’s capital cost and expenses, including interest on capital utilized in 
the performance of this Contract. 

(4) Rental cost for machinery or equipment except as expressly provided above. 
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(5) Cost and expense incurred by Design/Builder, its Subcontractors, consultants, or 
suppliers, or anyone directly or indirectly employed by any of them, when such costs or expenses 
are the result of their negligence or failure to perform any required contractual duty. 

(6) Any and all cost or expense not specifically allowed pursuant to Paragraph 10 (C) 
above. 

 
(H) Any and all cash discounts, rebates, or refunds relating to payments made by 

Design/Builder shall accrue to Owner and shall be credited or paid to Owner at its election. 
 

(I) Owner may, at its option, offset any amounts due and payable under this Contract 
against any debt (including taxes) lawfully due to Owner from Design/Builder, regardless of whether 
the amount due arises pursuant to the terms of this Contract or otherwise and regardless of whether 
or not the debt due to Owner has been reduced to judgment by a court.  
 
 

ARTICLE 11  
PAYMENT OF THE CONTRACT PRICE  

 
 

(A) Payment Procedure:  Owner shall pay the Contract Price to Design/Builder in accordance with the 
procedures set forth in this Article 11 and, for purposes of the Construction Work, the applicable provisions 
of Article 9 of the General Conditions to the extent they do not conflict with this Article. 
 
(B) Request for Payment for Design Services:  As the Design Services Progress, Design Builder shall 
submit monthly statements for Design Services rendered, based upon a percentage of completion of the 
Design Services. If special services or reimbursable expenses are included as part of the Design Services fee, 
such services shall be paid on the basis of the hourly rates or reasonable actual cost, as applicable, for those 
items as needed or required by  Owner. For purposes of this subparagraph, the term “reimbursable expenses” 
means: (1) when authorized in advance by Owner, reasonable transportation and living expenses of principals 
and employees when traveling in connection with the Project outside of Laredo, Texas; (2) essential long 
distance calls and telegrams; (3) fees paid for the securing of approval of authorities having jurisdiction over 
the Project; (4) postage; and (5) reproduction of Drawings and Specifications, excluding copies for 
Design/Builder’s office use and the required number of sets of each phase of the work for Owner’s review, 
approval, and records.  Owner shall make design fee payment for Design Services in the amount shown by the 
Design/Builder’s approved statement(s) and other required documentation submitted within thirty (30) days 
after receipt by Owner of a properly prepared and certified request for payment for Design Services.  Nothing 
contained in this Subparagraph shall require Owner to pay for Design Services which are unsatisfactory as 
determined by the Owner’s Representative or designee, or which are not submitted in compliance with the 
terms of this Contract, and payment may be withheld until the Design Services at issue are corrected or 
compliance is achieved.  Progress payments for Design Services under this contract shall be up to but shall 
not exceed 95% of the total Design Services Fee; upon final completion and acceptance fo the Construction 
Work, the balance of the Design Services Fee will be paid along with any final payment for the Construction 
Work. 
 
(C) Request For Payment For Construction Work: On or before the twentieth day of each month, 
Design/Builder shall submit to Owner its request for payment in such form and with supporting 
documentation, as Owner may require.  Each request shall seek payment for the Cost of the Construction 
Work, as defined and allowed by Paragraph 10(c) hereinabove, performed during the preceding month.  The 
supporting documentation for each request for payment shall include, but not be limited to, certified payrolls, 
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petty cash accounts, receipted invoices, and invoices with check vouchers attached. Similar documentation 
shall be included from each of Design/Builder’s Subcontractors and consultants.  The request for payment 
shall be verified under oath by an officer of Design/Builder. 
 
(D) Time For Payment:  Within thirty (30) days after receipt by Owner of a properly prepared and 
certified request for payment, Owner shall make payment to Design/Builder in an amount equal to the total of 
the Cost of the Construction Work and related services properly performed or furnished as of the date covered 
by such request for payment less retainage in the amount of five percent (5%), and less any payments 
previously made by Owner to Design/Builder. 
 
(E) Right To Audit:  Owner shall be entitled to rely upon the accuracy and completeness of the 
information furnished by Design/Builder in connection with any request for payment under this Contact. 
Owner reserves the right to audit, at Owner’s election, all of Design/Builder’s records and billings relating to 
the performance of Design Services or Construction Work under this Contract.  Design’/Builder agrees to 
retain its Project records for a minimum of three (3) years following completion for all Services under this 
Contract.  Owner agrees that it will exercise the right to audit only at reasonable hours.   
 
(F) Condition Precedent To Final Payment:  Notwithstanding any other provision in the Contract 
Documents, final payment shall not be made to Design/Builder until Design/Builder has fully performed all of 
its obligations under the Contract and the Design Services and the Construction Work are fully complete.  
 
(G) Owner’s Review Of Pay Requests:  Owner shall have the right to review all pay requests and the 
Design Services and the Construction Work at the Project site or elsewhere to determine whether the quantity 
and quality of the Construction Work and the Design Services is as represented in the pay request and as 
required by the Contract.  
 
(H) Conditions Precedent To Payment:  In addition to all other conditions precedent contained herein in 
this Contract, including but not limited to Subparagraph 11(F) and 12(G), it shall be a condition precedent to 
payment of any pay request under this Contract that Design/Builder have submitted updated schedules for the 
performance of its Design Services and Construction Work as required by this Contract.   
 
(I) Passage Of Title To Construction Work:  Notwithstanding progress payments made by Owner under 
this Contract, title to Construction Work under this Contract does not pass to Owner until final completion 
and acceptance of the Project by Owner, at which point title to all Construction Work is deemed to pass 
immediately to Owner. The risk of loss regarding completed Construction Work that is paid for by Owner 
prior to final completion and acceptance remains with Design/Builder.  
 
(J) Design/Builder’s Use Of Progress Payments:  Upon receipt of any payment from Owner, 
Design/Builder shall promptly pay all Subcontractors, materialmen, laborers, and Suppliers such amounts as 
they are entitled for the Construction Work covered by such payment.  Design/Builder shall also comply with 
the requirement of the General Conditions relating to payments to Subcontractors. 
 
(K) Use Of Joint Checks:  If Owner becomes informed that Design/Builder has not paid a Subcontractor, 
materialman, laborer, or Supplier as provided herein, Owner shall have the right, but not the duty, to issue 
checks and payment then or thereafter otherwise due to Design/Builder naming Design/Builder and any such 
Subcontractor, materialman, laborer, or Supplier as joint payees. Such joint check procedure, if employed by 
Owner, shall create no rights in favor of any person or entity beyond the right of the named payees to payment 
of the check and shall not be deemed to commit Owner to repeat the procedure in the future nor to create any 
contractual or other relationship of any kind between Owner and such person or entity.  
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(L) Payment Not A Waiver Or Acceptance:  No payment to Design/Builder, nor any use or occupancy of 
the Project by Owner, shall be interpreted or construed to constitute acceptance of any Construction Work not 
in strict compliance with the Contract, and Design/Builder expressly accepts the risk that defective 
Construction Work may not be detected (1) during any inspection by Owner, (2) prior to making of any 
payment to Design/Builder, or (3) before Owner’s occupancy of the Project. 
 
(M)  Withholding of Payment:  Owner shall have the right to refuse to make payment for Construction 
Work and, if necessary, may demand the return of a portion or the entire amount previously paid to 
Design/Builder in an amount then believed by Owner to be adequate to cover the penalties, damages, and 
potential losses resulting or likely to result from: 

 
(1) the quality of a portion, or all, of Design/Builder’s Construction Work not being in 
accordance with the requirements of this Contract; 
 
(2) the quantity of Design/Builder’s Construction Work not being as represented in Design/ 
Builder’s pay request, or otherwise; 

 
(3) Design/Builder’s rate of progress being such that, in Owner’s opinion, Substantial 
Completion, Final Completion, or both, may be inexcusably delayed;  

 
(4) Design/Builder’s failure to use Contract funds, previously paid Design/Builder by Owner, to 
pay Design/Builder’s Project-related obligations including, but not limited to, Subcontractors, 
laborers and material and equipment Suppliers;  
 
(5) evidence that the balance of the Construction Work cannot be completed in accordance with 
the Contract for the unpaid balance of the Contract Price;  
 
(6) claims made, or likely to be made, against Owner or its property; 

 
(7) loss caused by Design/Builder; 
 
(8) Design/Builder’s failure or refusal to perform any of its obligations to Owner; 
 
(9) any other basis for withholding of payment specified in the General Conditions.  
 

In the event that Owner makes written demand upon Design/Builder for amounts previously paid by Owner as 
contemplated in this Paragraph 11(M), Design/Builder shall promptly comply with such demand. 
 
(N)  Limitation On Duty To Pay:  In addition to the grounds for withholding payment as set forth in 
Paragraph 11(M) hereinabove, Owner and Design/Builder further agree as follows:  
 

(1) Prior to Owner’s approval of the Guaranteed Maximum Price and execution of a 
supplemental agreement,  Design/Builder shall submit to Owner a Schedule of Values 
allocating the Guaranteed Maximum Price to the various portions of the Construction Work. 
Such Schedule of Values shall be prepared in such form, with such detail, and supported by 
such data as Owner may require to substantiate its accuracy. Design/Builder shall not 
imbalance its Schedule of Values nor artificially inflate any element thereof. The violation of 
this provision by Design/Builder shall constitute a material breach of this Contract. The 
Schedule of Values shall only be utilized as a basis for evaluating Design/Builder’s request(s) 
for payment and shall only constitute such basis after it has been acknowledged in writing by 
Owner;  
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(2) Each request for payment for Construction Work shall include a certification by 

Design/Builder of the percentage of completion, as of the date of such request for payment, of 
those portions of the Construction Work as identified in the Schedule of Values. 
Design/Builder shall furnish to Owner such documentation or other supporting data as Owner 
may request in order to verify the percentage of completion certified by Design/Builder;  

 
(3) Owner shall have no obligation to make payment to Design/Builder for any Design Services 

or Construction Work where the amount for which such payment is requested is in excess of 
the amount allocated in the Schedule of Values for such Design Services or Construction 
Work based upon the percentage of completion as of the date of the request for payment.  

 
(O) Unexcused Failure To Pay:  If Owner, without cause or basis hereunder, fails to pay Design/Builder 
any amounts due and payable under this Contract to Design/Builder within thirty (30) days after the date 
established in this Contract for payment of such amounts, then the payment shall bear interest in accordance 
with the Texas Prompt Payment Act, as amended. Provided, however, that Owner shall not be liable for 
interest due on any late or delayed progress payment or final payment caused by any good faith claim or 
dispute, any discrepancy in quantities, any failure to provide supporting documentation or other information 
required with the request for payment or as a precondition to payment under the Contract Documents, or due 
to any payment Owner has a right to withhold or not certify under the Contract Documents.  
 
 

ARTICLE 12  
SUBSTANTIAL AND FINAL COMPLETION  

 
 

(A)  Substantial Completion:  “Substantial Completion” means that stage in the progression of the 
Construction Work, as approved by Owner in writing, when the Project is sufficiently complete in accordance 
with the Contract that Owner can enjoy beneficial use or occupancy of the entire Project and can utilize it for 
all of its intended purposes. A condition precedent to Substantial Completion is the receipt by Owner of all 
necessary certificates of occupancy or other authorizations for the use and occupancy of the Project required 
by any governmental or regulatory authority. Owner reserves the right to occupy and use any part, phase or 
system of the Project when such part, phase or system is substantially completed, but such partial use or 
occupancy of the Project shall not result in the Project being deemed substantially complete, and such partial 
use or occupancy shall not be evidence of Substantial Completion.  
 
(B) Determination Of Substantial Completion:  When Design/Builder believes that the Construction 
Work is substantially complete, Design/Builder shall notify the Owner’s Representative or designee in writing 
and shall submit to Owner a list of items remaining to be completed or corrected. The Owner’s Representative 
or designee will perform an inspection. If the Construction Work is substantially complete, in the sole opinion 
of Owner, Owner’s Representative or designee will prepare a Certificate of Substantial Completion which 
shall establish the date of Substantial Completion. The Certificate of Substantial Completion shall state the 
responsibilities of Owner and Design/Builder for Project security, maintenance, heat, utilities, damage to the 
Construction Work, and insurance, and shall fix the date, not longer than thirty (30) days after the established 
date of Substantial Completion, within which Design/Builder shall complete any items of incomplete or 
defective Construction Work. The Certificate of Substantial Completion shall be submitted to Design/Builder 
for its written acceptance of the responsibilities assigned to it in such certificate.  
 
(C)  Payment Upon Substantial Completion:  Upon Substantial Completion of the Construction Work, and 
upon execution by both Owner and Design/Builder of the Certificate of Substantial Completion, Owner shall 
pay Design/Builder, within thirty (30) days, all sums due Design/Builder, including such amount of retainage 



Page 22 of 36   

as the Owner in its sole discretion wishes to pay based upon the value of remaining performance, less the 
reasonable costs, as determined by Owner in Owner’s sole discretion, for completing all incomplete 
Construction Work and Design Services, correcting and bringing into strict conformance all defective and 
nonconforming Construction Work, and handling all outstanding or threatened claims. 
 
(D) Final Completion:  “Final Completion” means the completion of all Design Services and all 
Construction Work required by, and in strict compliance with, the Contract, including Design/Builder’s 
provision to Owner of all documents and things required to be provided by the Contract.  
 
(E) Determination Of Final Completion:  When Design/Builder believes that all of the Construction Work 
is finally complete, and Design/Builder is ready for a final inspection, Design/Builder shall so notify the 
Owner’s Representative or designee in writing. The Owner’s Representative or designee will then make final 
inspection of the Construction Work and, if the Construction Work is complete in strict accordance with the 
Contract, and the Contract has been fully performed, then Owner will issue a Certificate for Final Payment, 
providing for payment of the remainder of the Contract Price, less any amount withheld pursuant to the 
Contract. 
 
(F) Payment After Final Completion:  Owner shall make final payment of all remaining sums due to 
Design/Builder within thirty (30) days after Final Completion as reflected by Owner’s Certificate for Final 
Payment, provided that all documents and things required to be delivered to Owner under this Contract have 
been delivered as required, and provided that all other conditions precedent to payment have been satisfied.  
 
(G) Conditions Precedent To Final Payment:  Prior to being entitled to receive final payment and as a 
condition precedent thereto, Design/Builder shall furnish Owner, in the form and manner required by the 
Owner’s Representative or designee, the following: 

 
(1) Owner’s standard Affidavit of Final Payment and Release, in particular certifying that all 
Subcontractors and Suppliers have been paid all sums lawfully due to them, and releasing Owner 
from all claims that Design/Builder had or might have asserted during the performance of this 
Contract;  

 
(2) if required by Owner, separate releases of lien or lien waivers from each Subcontractor, lower 
tier subcontractor, laborer, Supplier or other person or entity who has, or might assert a claim against 
Owner or Owner’s property;  

 
 (3) consent of surety to final payment;  

 
(4) a complete set of the as-built drawings and the record set of Contract Documents; and  

 
(5) all product warranties, operating manuals, instruction manuals and other record documents, 
drawings and things customarily required of a Contractor, or expressly required herein, as a part of or 
prior to Project closeout. 
 

(H) Acceptance Of Final Payment A Waiver:  Acceptance by Design/Builder of final payment shall 
constitute a waiver and release of all claims against Owner by Design/Builder except for those claims 
previously made in writing against Owner by Design/Builder, pending at the time of final payment and 
specifically identified on Design/Builder’s pay request for final payment as unsettled at the time it submits its 
pay request.  
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ARTICLE 13  
OWNER’S DUTIES, OBLIGATIONS, AND RESPONSIBILITIES  

 
 

In addition to payment, Owner shall undertake to perform the following:  
 
(A)  Provide Project Information: Owner shall provide Design/Builder with information regarding 
Owner’s requirements for the Project including any desired or required design or construction schedule.  
 
(B) Review Of Documents:  Owner shall review any documents submitted by Design/ Builder requiring 
Owner’s decision, and shall render any required decisions pertaining thereto.  
 
(C) Provide Notice Of Defects:  In the event Owner knows of any material fault or defect in the 
Construction Work, nonconformance with the Contract, or of any errors, omissions or inconsistencies in the 
Design Documents, then Owner shall give prompt notice thereof in writing to Design/Builder.  
 
(D) Access To The Site And The Construction Work:  Owner shall provide Design/Builder access to the 
site and to the Construction Work, and shall provide Design/Builder with such information, existing and 
reasonably available, necessary to Design/Builder’s performance of the Contract as Design/Builder’s may 
request. 
 
(E) Cooperation To Secure Permits, Licenses, Approvals, And Authorizations:  Owner shall cooperate 
with Design/Builder in securing any necessary licenses, permits, approvals or other necessary authorizations 
for the design, construction and certification of the Project.  
 
(F) Timely Performance:  Owner shall perform the duties set forth in this Article 13 in a reasonably 
expeditious fashion so as to permit the orderly and timely progress of Design/Builder’s Design Services and 
of the Construction Work.  
 
(G) Owner’s Reviews, Inspections, Approvals, And Payments Not A Waiver:  Owner’s and/or Owner’s 
Representative or designee review, inspection, or approval of any Construction Work, Design Documents, 
Submittals, or pay requests by Design/Builder shall be solely for the purpose of determining whether such 
Construction Work and such documents are generally consistent with Owner’s construction program and 
requirements. No review, inspection, or approval by Owner and/or Owner’s Representative or designee of the 
Construction Work or documents shall relieve Design/Builder of its responsibility for the performance of its 
obligations under the Contract or the accuracy, adequacy, fitness, suitability, or coordination of its Design 
Services or the Construction Work. Approval by any governmental or other regulatory agency or other 
governing body of any Construction Work, Design Documents, or Contract Documents shall not relieve 
Design/Builder of responsibility for the strict performance of its obligations under the Contract. Payment by 
Owner pursuant to the Contract shall not constitute a waiver of any of Owner’s rights under the Contract or at 
law, and Design/Builder expressly accepts the risk that defects in its performance, if any, may not be 
discovered until after payment, including final payment, is made by Owner.  Owner may at any time obtain an 
independent review of the Design/Builder’s Design, construction and other documents and Design/Builder 
shall cooperate with such review.  Owner and Owner’s designates shall have access to construction site at all 
times. 
 
(H) Delay Or Forbearance Not Waiver:  Owner’s agreement not to exercise, or its delay or failure to 
exercise, any right under the Contract or to require strict compliance with any obligation of Design/Builder 
under the Contract shall not be a waiver of the right to exercise such right or to insist on such compliance at 
any other time or on any other occasion.  
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(I) Documents Requested By Design/Builder:  Owner through Owner’s Representative or designee shall 
furnish to Design/Builder, prior to the execution of this Contract, any and all written and tangible material 
knowingly in its possession concerning conditions below ground at the site of the Project. Such written and 
tangible material is furnished to Design/Builder only in order to make complete disclosure of such material 
and for no other purpose. By furnishing such material, Owner does not represent, warrant, or guarantee its 
accuracy or completeness either in whole or in part, and shall have no liability therefore. If Design/Builder 
requests it in writing, Owner’s Representative or designee shall also furnish surveys, legal limitations, utility 
locations (if known), and a legal description of the Project site in possession of Owner or Owner’s. 
Representative or designee.  
 
(J) Approvals and Easements:  Owner shall work with Design/Builder to obtain all easements required 
for construction, and Design/Builder shall pay for necessary assessments and charges required for use and 
occupancy of the Construction Work. Design/Builder shall render such assistance as Owner may request in 
obtaining such easements, certificates of occupancy, and the like.   
 
(K) Right To Stop Construction Work:  In the event Design/Builder fails or refuses to perform the 
Construction Work in strict accordance with the Contract, or is otherwise in breach of this Contract in any 
way, Owner may, at its option, instruct Design/Builder to cease and desist from performing further 
Construction Work, or any part thereof Upon receipt of such instruction from Owner in writing, 
Design/Builder shall immediately cease and desist as instructed by Owner and shall not proceed further until 
the cause for Owner’s instructions has been corrected, no longer exists, or Owner instructs that the 
Construction Work may resume.  
 
(L) Owner’s Right To Perform Construction Work:  In the event Owner issues such instructions to stop 
Construction Work, and in the further event that Design/Builder fails and refuses within seven (7) days of 
receipt of same to provide adequate assurance to Owner that the cause of such instructions will be eliminated 
or corrected, then Owner shall have the right to carry out the Construction Work with its own forces, or with 
the forces of other contractors, and Design/Builder shall be fully responsible for the costs incurred in 
correcting any defective or deficient Construction Work. The rights set forth in Paragraph 13(K) and this 
Paragraph 13(L) are in addition to, and without prejudice to, any other rights or remedies Owner may have 
against Design/Builder, including the rights to terminate or withhold payment as provided herein.  
 

ARTICLE 14  
PROJECT DOCUMENTATION  

 
 

(A) Maintenance Of Project-Related Records:  Design/Builder shall maintain and protect all records 
relating in any manner whatsoever to the Project (the “Project Records”) for no less than three (3) years after 
Final Completion of the Project, and for any longer period of time as may be required by law or good 
management practice.  
 
(B) Availability Of Project-Related Records To Owner:  All Project Records which are in the possession 
of Design/Builder or Design/Builders Subcontractors shall be made available to Owner for inspection and 
copying upon Owner’s request at any time. Additionally, such records shall be made available upon request 
by Owner to any state, federal or other regulatory authorities and any such authority may review, inspect and 
copy such records. The Project Records include, without limitation, all drawings, plans, specifications, 
Submittals, correspondence, logs, minutes, memoranda, photographs, tape or videotape recordings, or other 
writings or things which document the Project, its design, or its construction. Said records include those 
documents reflecting the cost of design and construction to Design/Builder.  
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ARTICLE 15  
PERSONNEL, SUBCONTRACTORS AND SUPPLIERS  

 
(A) Subcontractor Defined:  A “Subcontractor” means an entity which has a direct contract with 
Design/Builder to perform a portion of the Construction Work or the Design Services. For purposes of the 
Contract, Subcontractors shall also include those furnishing specially fabricated equipment and materials for 
the Project. 
 
(B) Supplier Defined:  A “Supplier” means an entity providing only equipment or materials for the 
performance of the Construction Work.  
 
(C) Objections To Subcontractors:  Upon execution of this Agreement, and at such later times as may be 
applicable, Design/Builder shall furnish Owner through Owner’s Representative or designee, in writing, the 
names of persons or entities proposed by Design/Builder to act as Subcontractors on the Project. 
Design/Builder shall provide such information regarding such proposed Subcontractors as Owner deems 
necessary. Owner shall promptly reply to Design/Builder, in writing, stating any objections Owner may have 
to such proposed Subcontractors. Design/Builder shall not enter into a subcontract with an intended 
Subcontractor with reference to whom Owner objects. Any consent or failure to reject by Owner shall in no 
way relieve Design/Builder of any of its duties or warranties under the Contract.  
 
(D) Terms Of Subcontracts:  All subcontracts and purchase orders with Subcontractors shall afford 
Design/Builder rights against the Subcontractor which correspond to those rights afforded to Owner against 
Design/Builder under this Contract, including those rights of Contract suspension, termination, and stop 
Construction Work orders as set forth in this Contract. It is expressly agreed that no relationship of agency, 
employment, contract, obligation or otherwise shall be created between Owner and any Subcontractor 
material OR supplier of Design/Builder, and a provision to this effect shall be inserted into all agreements 
between Design/Builder and its Subcontractors.  
 
(E) Design/Builder Responsible For Acts Of Its Subcontractors:  Should Design/Builder subcontract all 
or any part of the Construction Work, such subcontracting of the Construction Work shall not relieve 
Design/Builder from any liability or obligation under the Contract or under any applicable policy, law or 
regulation, and Design/Builder shall be responsible for all and any acts, defaults, omissions or negligence of 
its Subcontractors, Suppliers, and consultants. 
 
(F) Personnel:  Design/Builder shall employ and assign only qualified and competent personnel to 
perform any service or task concerning the Project. Design/Builder shall designate one such person as the 
Project Design/Builder. Absent written instruction from Design/Builder to the contrary, the Project 
Design/Builder shall be deemed to be Design/Builder’s authorized representative and shall be authorized to 
receive and accept any and all communications from Owner. Key design and supervisory personnel assigned 
by Design/Builder to this Project are as follows:  
 
NAME       FUNCTION 
 
(Insert Name)     (Insert Job Title) 
 
_____________________________  ____________________________ 
 

_____________________________  ____________________________ 
 

_____________________________  ____________________________ 
 

_____________________________  ____________________________ 
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Evidence of the above-named personnel’s competence, such as a resume, shall be provided to Owner prior to 
the personnel beginning performance of the function indicated. So long as the individuals named above 
remain actively employed or retained by Design/Builder, or any related entity or affiliate thereof, they shall 
perform the functions indicated next to their names unless Owner agrees to the contrary in writing or unless 
Owner requests removal of any such individual from the Project. In the event Owner requests the removal of 
any of the individuals named above, Design/Builder shall immediately comply and shall immediately replace 
such individual with a qualified substitute to whom Owner makes no objection. In the event one or more 
individuals not listed above subsequently assumes one or more of those functions listed above, 
Design/Builder shall be bound by the provisions of this Paragraph 15(F) as though such individuals had been 
listed above.   
 
(G) Criminal History Checks:  Design/Builder shall obtain all criminal history information required by 
Texas Education Code Chapter 22 regarding its “covered employees”, as defined below.  Before beginning 
any Work on the Project, Design Builder will provide written certification to the District that Design/Builder 
has complied with the statutory requirements as of that date.  Upon request by Owner, Design/Builder will 
provide in writing: updated certifications and the names and any other requested information regarding 
covered employees.  Design/Builder shall assume all expenses associated with obtaining criminal history 
record information.  
 
Design/Builder will not assign OR permit a Subcontractor to assign any “covered employee” with a 
“disqualifying criminal history”, as those terms are defined below, to work on the Project.  If Design/Builder 
receives information that a covered employee has a reported disqualifying criminal history, then 
Design/Builder will immediately remove the covered employee form the Project and notify the Owner in 
writing within three business days.  If the Owner objects to the assignment of any covered employee on the 
basis of the covered employee’s criminal history record information, then Design/Builder agrees to 
discontinue using that covered employee to provide services on Owner’s Project.   If Design/Builder has 
taken precautions or imposed conditions to ensure that the employees of Design/Builder and any 
subcontractor will not become covered employees, Design/Builder will ensure that these precautions or 
conditions continue throughout the time the contracted services are provided. 
 
For the purposes of this Section, “covered employees” means employees, agents or contractors and 
subcontractors of Design/Builder who has or will have continuing duties related to the services to be 
performed on Owner’s Project and has or will have direct contact with Owner’s students.  The Owner will 
decide what constitutes direct contact with Owner’s students.  “Disqualifying criminal history” means any 
conviction or other criminal history information designated by the Owner, or one of the following offenses, if 
at the time of the offense, the victim was under 18 years of age or enrolled in a public school: a felony offense 
under Texas Penal Code Title 5 Offenses Against Persons: an offense for which a defendant is required to 
register as a sex offender under Texas Code of Criminal Procedure Chapter 62; or an equivalent offense under 
federal law or the laws of another state. 
 
(H) Removal Of Subcontractors And Personnel:  If, at any time during the course of the Project, Owner 
reasonably determines that the performance of any Subcontractor or any member of Design/Builder’s staff 
construction Working on the Project is unsatisfactory, Owner’s Representative may require Design/Builder to 
remove such Subcontractor or staff member from the Project immediately and replace the staff member at no 
cost or penalty to Owner for delays or inefficiencies the change may cause. 
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ARTICLE 16  
CHANGES AND EXTENSIONS OF TIME  

 
 

(A) Owner’s Right To Order Changes:  Changes in the Design Services or the Construction Work under 
this Contract, consisting of additions, deletions, revisions or any combination thereof, may be ordered 
unilaterally by Owner without invalidating the Contract. Such changes shall be communicated by Change 
Order, Field Order or supplemental agreement, as applicable. Design/Builder shall proceed diligently with 
any changes, and same shall be accomplished in strict accordance with the following terms and conditions as 
set forth in this Article 16.  
 
(B) Changes And Extensions Of Time:  All change orders, changes requested by Design/Builder, or 
extensions of Contract Time occurring during construction of the Project related to actual Construction Work 
shall be governed by Article 7 and 8 of the General Conditions.  All changes to the scope of Design Services 
or extensions of the agreed upon Design Schedule during the design process shall be made by mutual 
agreement of Owner and Design/Builder, and claims for an increase in design compensation due to a change 
in the scope of design construction Work or for an extension of time to the Design Schedule shall be made in 
writing within seven (7) calendar days after occurrence of the event that gives rise to the claim. All requests 
for additional compensation due to a change in the scope of Design Services, and all requests for an extension 
of time to the Design Schedule, shall include sufficient backup documentation for Owner to reasonably 
understand the request and the amount of time or compensation requested and to determine the merits of the 
request.  
 
(C) Adjustments To Guaranteed Maximum Price Or Contract Time:  Upon the occurrence of a change 
order for Construction Work as set forth in Paragraph 16(A) hereinabove which increases the Cost of the 
Construction Work, the Guaranteed Maximum Price will thereafter include such Cost of the Construction 
Work and Services attributable to such change to the extent allowed by Paragraph 16(B) hereinabove. The 
failure of Design/Builder to provide notice in writing to Owner in accordance with Paragraph 16(B) of any 
request for an increase in the Guaranteed Maximum Price or for an extension of the Contract Time shall 
constitute a waiver by Design/Builder of any entitlement thereto. 
 
(D) Continuing Duty To Perform Construction Work And Make Payment:  In the event the parties are 
unable to agree on the terms of a Change Order or Supplemental Agreement, then Design/Builder shall 
continue to diligently perform the Design Services and the Construction Work, including any change directed 
by Owner by Change Order or Supplemental Agreement, and shall keep thorough records of the cost of 
performance of such Change Order or Supplemental Agreement, subject to and in accordance with the 
provisions of Subparagraph 7.1(e) of the General Conditions.  
 
(E)  Fiduciary Relationship:  Design/Builder recognizes and accepts a fiduciary relationship of trust and 
confidence hereby established between Design/Builder and Owner and agrees that it shall at all times in good 
faith use its best efforts to advance Owner’s interests and agrees to perform the Design Services and the 
Construction Work in the highest professional manner.  
 
 

ARTICLE 17 
CLAIMS BY DESIGN/BUILDER  

 
 
(A) Terms And Conditions Of Claims:  Claims by Design/Builder against Owner are subject to the terms 
and conditions of this Article 17, and strict compliance with this Article shall be a condition precedent to any 
liability of Owner in regard to a claim. 
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(B)  Claim Procedures:  All claims for additional compensation or additional time, regardless of their 
nature, when they occur, or whether they occur during the design or construction phase, shall be governed by 
the procedures set forth in Paragraph 4.3 of the General Conditions and this Contract, with this Contract 
controlling in the event of a conflict. 
 
(C) Continuous Duty To Provide Documentation:  Design/Builder shall provide, and continue to provide, 
to Owner all such documentation, including cost and time records, as and when Owner may request so that 
Owner may evaluate Design/Builder’s claim. 
 
(D) Duty To Continue Performance:  Design/Builder shall continue its performance under this Contract 
regardless of the existence of any claims submitted by Design/Builder against Owner. 
 
(E) Claims For Increase In Compensation:  In the event Design/Builder seeks to make a claim for an 
increase in Design Services Compensation or in the Guaranteed Maximum Price, as a condition precedent to 
any liability of Owner for any claim, Design/Builder shall strictly comply with the requirements of Paragraph 
17(B) above and such notice shall be given by Design/Builder before proceeding to execute any alleged 
additional or changed Construction Work.  Failure of the condition precedent to occur shall constitute a 
waiver by Design/Builder of any claim. 
 
(F) Limit Of Owner’s Liability For Increased Compensation: In connection with any claim by 
Design/Builder against Owner for compensation in excess of the Guaranteed Maximum Price or the not- to 
exceed limit of the Design Services compensation, any liability of Owner shall be strictly limited to the Cost 
of the Construction Work and Design Services as defined and allowed in Paragraph 10(A) above and shall in 
no event include, indirect, consequential, impact or other costs, expenses or damages of Design/Builder or its 
Subcontractors. Owner shall not be liable to Design/Builder for claims of third parties, including 
Subcontractors, for acts, omissions, events, or conditions for which Owner would not be liable to 
Design/Builder under the terms of the Contract.   As a condition precedent to Owner’s liability to 
Design/Builder for any loss or damage resulting from claims of third parties, including Subcontractors, such 
third parties must have complied with all conditions contained in their agreements with Design/Builder and 
such claims must have been to Owner by Design/Builder in strict compliance with all requirements of this 
Article 17.  Owner shall not be liable to Design/Builder for claims of third parties including Subcontractors, 
unless and until the liability of Design/Builder has been established in a court of competent jurisdiction. 
 
(G) Owner’s Right To Order Acceleration And To Deny Claimed And Appropriate Time Extensions. In 
Whole or In Part:  Design/Builder acknowledges and agrees that Substantial Completion of the Construction 
Work by or before the Scheduled Completion Date is of substantial importance to Owner.  

 
(1) If the Design/Builder falls behind the approved construction schedule for whatever reasons, 
Owner shall have the right, in the Owner’s sole discretion, to order Design/Builder to develop a 
recovery schedule as described in Paragraph 3.10 of the General Conditions or to accelerate its 
progress in such a manner as to achieve Substantial Completion on or before the Contract Time 
completion date or such other date as Owner may reasonably direct and, upon receipt , 
Design/Builder shall take all action necessary to comply with the order.  In such event, any possible 
right, if any, of Design/Builder to additional compensation for any acceleration shall be subject to the 
terms of this Subparagraph (G). 
 
(2) In the event that Design/Builder is otherwise entitled to an extension of Contract Time and 
has properly initiated a Claim for a time extension in accordance with Subparagraph 4.3(a) of the 
General Conditions, Owner shall have the right, in Owner’s sole discretion, to deny all, or any part, of 
the Claim for extension of Contract Time by giving written notice to Design/Builder provided within 
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fourteen (14) after receipt of Design/Builder Claim.  If Owner denies Design/Builder shall proceed to 
prosecute the Work in such a manner as to achieve Substantial Completion on or before the then 
existing Scheduled Completion Date. 
 
(3) If Design/Builder would have been entitled to a time extension for a reason specifically 
allowed under the Contract Documents, for an amount of time that would have justified approval by 
Owner if not for the need and right to accelerate, Design/Builder may initiate a claim for acceleration 
costs pursuant to Subparagraph 4.3(a) of the General Conditions. Any resulting claim for acceleration 
costs property initiated by Design/Builder under Subparagraph 4.3(a) of the General Conditions shall 
be limited to those reasonable and documented direct cost of labor, material, equipment, and 
supervision solely and directly attributable to the actual acceleration activity necessary to bring the 
Construction Work, back within the then existing approved construction schedule. These direct costs 
include the premium portion of overtime pay, additional crew, shift, or equipment costs if requested 
in advance by Design/Builder and approved in writing by Owner. A percentage markup for the 
prorated cost of premium on the existing performance and payment bonds and required insurance, not 
to exceed 5%, will be allowed on the claimed acceleration cost. NO OTHER MARKUP FOR 
PROFIT, OVERHEAD (INCLUDING BUT MOT LIMTED TO HOME OFFICE 
OVERHEAD) OR ANY OTHER COSTS WILL BE ALLOWED ON ANY ACCELERATION 
CLAIM.  The Owner shall not be liable for any costs related to acceleration claim other than those 
described in this Clause (G) (3). 
 

(H) Claims Resolved By Change Order:  The resolution of any claim under Article 17 shall be reflected 
by a Change Order or Supplemental Agreement executed by Owner and Design/Builder. 

 
 

ARTICLE 18 
UNCOVERING AND CORRECTING CONSTRUCTION WORK  

 
 

(A) Design/Builder Not To Cover Construction Work Contrary To Requirements:  If any of the 
Construction Work is covered, concealed or obscured contrary to the written request of Owner, or contrary to 
any provision of the Contract, said Construction Work shall, if required by Owner, be uncovered for 
inspection and shall be properly replaced at Design/Builder’s expense without change in the Contract Time. 
 
(B) Owner’s Right To Order Uncovering Of Any Construction Work:  If any of the Construction Work is 
covered, concealed or obscured in a manner not inconsistent with Paragraph 18(A) above, it shall, if required 
by Owner, be uncovered for inspection, If such Construction Work conforms strictly with the Contract, the 
cost of uncovering and proper replacement shall be charged to Owner. If such Construction Work does not 
strictly conform with the Contract, Design/Builder shall pay the cost of uncovering and proper replacement. 
 
(C) Duty To Correct Rejected Construction Work:  Design/Builder shall immediately proceed to correct 
Construction Work rejected by Owner as defective or failing to conform to the Contract.  Design/Builder shall 
pay all costs and expenses associated with correcting such rejected Construction Work, including any 
additional testing and inspections made necessary thereby. 
 
(D) Duty To Correct Defective Construction Work Discovered After Completion:  In addition to its 
warranty obligations set forth elsewhere herein, Design/Builder shall be specifically obligated to correct at its 
cost and expense any and all defective or nonconforming Construction Work for a period of twelve (12) 
months following Final Completion upon written direction from Owner. This obligation shall survive final 
payment by Owner and termination of the Contract.  Notwithstanding this provision, all manufacturers’, 
suppliers’ and miscellaneous warranties of any sort shall be assigned to and become property of Owner. 
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(E) No Period Of Limitation Established:  Nothing contained in Paragraph 18(D) shall establish any 
period of limitation with respect to other obligations which Design/Builder has under the Contract. 
Establishment of the time period in Paragraph 18(D) above relates only to the duty to Design/Builder to 
specifically correct the Construction Work.  
 
(F) Owner’s Option To Accept Defective Construction Work:  Owner may, but shall in no event be 
required to, choose to accept defective or nonconforming Construction Work. In such event, the Contract 
Price shall be reduced by the reasonable costs of removing and correcting the defective or nonconforming 
Construction Work. Owner shall be entitled to a reduction in the GMP regardless of whether Owner has, in 
fact, removed and corrected such defective Construction Work. If the unpaid balance of the Contract Price, if 
any, is insufficient to compensate Owner for the acceptance of defective or nonconforming Construction 
Work, Design/Builder shall, upon written demand from Owner, pay Owner such additional compensation for 
accepting defective or nonconforming Construction Work.  
 
 

ARTICLE 19  
SUSPENSION AND TERMINATION  

 
 
(A) Suspension Of Performance:  Owner may for any reason whatsoever suspend performance under the 
Contract. Owner shall give written notice of such suspension to Design/Builder specifying when such 
suspension is to become effective.  
 
(B) Ceasing Performance Upon Suspension:  From and upon the effective date of any Suspension ordered 
by Owner, Design/Builder shall incur no further expense or obligations in connection with this Contract, and 
Design/Builder shall cease its performance. Design/Builder shall also, at Owner’s direction, either suspend or 
assign to Owner any of its open or outstanding subcontracts or purchase orders.  
 
(C) Claim For Costs Of Suspension:  In the event Owner directs a suspension of performance under this 
Article 19, through no fault of Design/Builder, and provided Design/Builder submits a proper claim as 
provided in this Contract, Owner shall pay Design/Builder as full compensation for such suspension 
Design/Builder’s reasonable costs, actually incurred and paid, of:  
 

(1) demobilization and remobilization, including such costs paid to Subcontractors;  
 
(2)  preserving and protecting Construction Work in place; 
 
(3) storage of materials or equipment purchased for the Project, including insurance thereon; and  
 
(4) performing in a later, or during a longer, time frame than that contemplated by this Contract.  
 

(D)  Resumption Of Construction Work After Suspension:  If Owner lifts the suspension it shall do so in 
writing, and Design/Builder shall promptly resume performance of the Contract unless, prior to receiving the 
notice to resume, Design/Builder has exercised its right of termination as provided herein.  
 
(E) Termination By Owner For Convenience:  Owner reserves the right, for any reason whatsoever 
(including, but not limited to, nonappropriation of funding), or without reason, terminate performance under 
the Contract by Design/Builder for convenience. Owner shall give thirty (30) calendar days advance written 
notice of termination for convenience to Design/Builder. Design/Builder shall incur no further obligations in 
connection with the Contract and Design/Builder shall stop Design Services and the Construction Work after 
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such termination becomes effective. Design/Builder shall also, at Owner’s direction, either terminate or assign 
to Owner outstanding orders and subcontracts. Design/Builder shall settle the liabilities and claims arising out 
of any terminated subcontracts and orders. Owner may direct Design/Builder to assign Design/Builder’s right, 
title and interest under terminated orders or subcontracts to Owner or its designee. Design/Builder shall 
transfer title and deliver to Owner such completed or partially completed Design Documents, Construction 
Work and materials, equipment, parts, fixtures, information and Contract rights as Design/Builder has.  
 
(F) Submission Of Termination Claim And Compensation For Termination For Convenience:  When 
terminated for convenience, Design/Builder shall be compensated as follows:  
 

(1) Design/Builder shall submit a termination claim to Owner specifying the amounts believed to 
be due because of the termination for convenience together with costs, pricing or other data required 
by Owner. If Design/Builder fails to file a termination claim within three (3) months from the 
effective date of termination, Owner shall pay Design/Builder an amount derived in accordance with 
Subparagraph (3) below;  

 
(2) Owner and Design/Builder may agree to the compensation, if any, due to Design/Builder 
under this paragraph;  

 
(3) Absent agreement to the amount due to Design/Builder, Owner shall pay Design/Builder, as 
full compensation for termination for convenience, the following amounts: 

 
(a) the Cost of the Construction Work and Services, as defined and allowed by 
Paragraph 10(C) above, to the extent incurred or paid prior to receipt by Design/Builder of 
the notice of termination;  
 
(b) such portion of Design/Builder’s Fee which is earned and unpaid as of the date of 
receipt by Design/Builder of the notice of termination; and 

 
(c) reasonable costs approved by Owner of settling and paying claims arising out of the 
termination of subcontracts or orders pursuant to Paragraph 19(E) hereinabove. These costs 
shall not include amounts paid in accordance with other provisions of this Contract.  

 
In no event shall Design/Builder be entitled to recover overhead, lost profits or other incidental or 
consequential damages from Owner on account of a termination for convenience, or an erroneous termination 
for cause as described below.  Design/Builder shall assure that all subcontracts conform to this provision. 
 
(G) Termination By Owner For Cause:  If Design/Builder does not perform the Construction Work, or 
any part thereof, in a timely manner, supply adequate labor, supervisory personnel or proper equipment or 
materials, or if it fails to timely discharge its obligations for labor, equipment and materials, or proceeds to 
disobey applicable laws, ordinances, rules, regulations or orders of any public authority having jurisdiction, or 
otherwise commits a violation of a material provision of the Contract, then Owner may by written notice to 
Design/Builder, without prejudice to any other right or remedy against Design/Builder or others, terminate the 
performance of Design/Builder and take possession of the Project site and of all materials and equipment at 
the site and may finish the Construction Work by whatever methods it may deem expedient. In such cases, 
Design/Builder shall not be entitled to receive any further payment until the Construction Work is finished. 
 
(H) Erroneous Termination For Cause:  In the event the employment of Design/Builder is terminated by 
Owner for cause pursuant to Paragraph 19(G) and it is subsequently determined by a court or other tribunal of 
competent jurisdiction that such termination was without cause, such termination shall thereupon be deemed a 
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Termination for Convenience under Paragraph 19(E) and the provisions of Paragraph 19(F) regarding 
compensation shall apply.  
 
 

ARTICLE 20 
OWNERSHIP OF DOCUMENTS 

 
 
(A) Documents Considered Owner’s Property:  The Design Documents and the Contract Documents, 
including but not limited to, the drawings, specifications and other documents or things prepared by or on 
behalf of Design/Builder for the Project, shall immediately become and be the sole property of Owner. Any 
documents furnished by Owner shall remain the property of Owner. Design/Builder may be permitted to 
retain copies of the Design Documents and Contract Documents and any documents furnished by Owner for 
its records with approval in writing of Owner; provided, however, that in no event shall Design/Builder use, 
or permit to be used, any portion or all of such documents on other projects without Owner’s prior written 
authorization. 
 
 

ARTICLE 21  
INDEMNITY  

 
 

(A) TO THE FULLEST EXTENT PERMITTED BY LAW, INCLUDING CHAPTER 
151 OF THE TEXAS INSURANCE CODE, AND EXCEPT AS SET OUT IN SUBPARAGRAPH 
(B) BELOW, DESIGN/BUILDER SHALL INDEMNIFY, HOLD HARMLESS AND DEFEND 
OWNER, AND ALL OF ITS OFFICERS, DIRECTORS, AGENTS AND EMPLOYEES, FROM 
AND AGAINST ALL CLAIMS, DAMAGES, LOSSES AND EXPENSES, INCLUDING, BUT 
NOT LIMITED TO, ATTORNEYS FEES, ARISING OUT OF OR RESULTING FROM BODILY 
INJURY OR DEATH OF ANY PERSON, OR PROPERTY DAMAGE, INCLUDING LOSS OF 
USE OF PROPERTY, ARISING OR ALLEGED TO ARISE OUT OF OR IN ANY WAY 
RELATED TO THIS CONTRACT OR DESIGN BUILDER’S PERFORMANCE OF THE 
WORK OR OTHER ACTIVITIES OF DESIGN BUILDER, BUT ONLY TO THE EXTENT 
CAUSED IN WHOLE OR IN PART BY THE NEGLIGENCE OR FAULT OF DESIGN BUILDER 
OR ANYONE DIRECTLY OR INDIRECTLY EMPLOYED  OR CONTRACTED BY DESIGN 
BUILDER OR ANYONE FOR WHOSE ACTS DESIGN BUILDER MAY BE LIABLE. 

(B) NOTWITHSTANDING THE FOREGOING, TO THE FULLEST EXTENT 
PERMITTED BY LAW, INCLUDING CHAPTER 151 OF THE TEXAS INSURANCE CODE, 
DESIGN BUILDER SHALL INDEMNIFY, HOLD HARMLESS AND DEFEND OWNER, AND 
ALL OF ITS OFFICERS, DIRECTORS, AGENTS AND EMPLOYEES (THE 
“INDEMNITEES”), FROM AND AGAINST ALL CLAIMS, DAMAGES, LOSSES AND 
EXPENSES, INCLUDING, BUT NOT LIMITED TO, ATTORNEYS FEES, ARISING OUT OF 
OR RESULTING FROM BODILY INJURY TO, OR SICKNESS, DISEASE OR DEATH OF, 
ANY EMPLOYEE, AGENT OR REPRESENTATIVE OF DESIGN BUILDER OR ANY OF ITS 
SUBCONTRACTORS, REGARDLESS OF WHETHER SUCH CLAIM, DAMAGE, LOSS OR 
EXPENSE IS CAUSED, OR IS ALLEGED TO BE CAUSED, IN WHOLE OR IN PART BY THE 
NEGLIGENCE OF ANY INDEMNITEE, IT BEING THE EXPRESSED INTENT OF OWNER 
AND DESIGN BUILDER THAT IN SUCH EVENT THE DESIGN BUILDER IS TO 
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INDEMNIFY, HOLD HARMLESS AND DEFEND THE INDEMNITEES FROM THE 
CONSEQUENCES OF THEIR OWN NEGLIGENCE, WHETHER IT IS OR IS ALLEGED TO BE 
THE SOLE OR CONCURRING CAUSE OF THE BODILY INJURY, SICKNESS, DISEASE OR 
DEATH OF DESIGN BUILDER’S EMPLOYEE OR THE EMPLOYEE OF ANY OF ITS 
SUBCONTRACTORS. THE INDEMNIFICATION OBLIGATIONS UNDER THIS PARAGRAPH 
SHALL NOT BE LIMITED BY ANY LIMITATION ON THE AMOUNT OR TYPE OF 
DAMAGES, COMPENSATION OR BENEFITS PAYABLE BY OR FOR DESIGN BUILDER 
UNDER WORKERS COMPENSATION ACTS, DISABILITY BENEFIT ACTS OR OTHER 
EMPLOYEE BENEFIT ACTS. DESIGN BUILDER SHALL PROCURE LIABILITY 
INSURANCE COVERING ITS OBLIGATIONS UNDER THIS PARAGRAPH. 
 
 

ARTICLE 22  
INSURANCE  

 
 

(A) General Insurance Requirements:  Design/Builder shall procure, pay for, and maintain during 
the term of this Contract, with a company authorized to do business in the State of Texas and otherwise 
acceptable to Owner, the minimum insurance coverage contained in Exhibit A, attached to and made a part of 
this Contract.  Such insurance, whether enumerated in Exhibit A or not shall include property insurance 
written on a builders risk, all risk or equivalent policy from in either the amount stated in Exhibit A or in the 
amount of the total value of the project on the site at full replacement cost without deductibles, whichever is 
greater.  Property insurance shall be on an “all risk” basis and shall include without limitation insurance 
against fire (with extended coverage) and physical loss of any sort.  If the insurance policy requires 
deductibles, payment of deductibles shall be made by Design/Builder.  This insurance shall include the 
interests of Owner, Design/Builder, Contractors and Subcontractors.  Owner shall be named as an additional 
insured.  All insurance required to be provided by Design/Builder shall remain in effect until only Owner has 
an insurable interest in the project.  Owner shall be provided with copies of all insurance policies required to 
be maintained by Design/Builder in connection with the project.  If any of the Design Builder’s applicable 
insurance policies provided herein is subject to a “Defense within Limit” limitation, the Deign Builder 
shall pay the Owner the difference of the insurance policy coverage provided herein and any 
deductions applied by the Insurance Carrier due to the “Defense Within Limit” limitation as provided 
in the Design Builder’s insurance coverage.    
 
 
(B) Liability Notwithstanding Insurance:  Approval, disapproval or failure to act by Owner regarding any 
insurance supplied by Design/Builder or its Subcontractors shall not relieve Design/Builder of full 
responsibility or liability for damages, errors, omissions or accidents as set forth in this Contract. The 
bankruptcy or insolvency of Design/Builder’s insurer or any denial of liability by Design/Builder’s insurer 
SHALL NOT exonerate Design/Builder from the liability or responsibility of Design/Builder as set forth in 
this Contract. 
 
 

ARTICLE 23  
SURETY BONDS  

 
 
(A) Performance Bond And Payment Bond:  Upon execution of this Contract, Design/Builder shall 
furnish to Owner separate performance and payment bonds in the penal sum of 100% of the Guaranteed 
Maximum Price amount allocated for construction services. The bonds shall be written by a corporate surety 
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or sureties authorized to conduct an insurance business in the State of Texas and licensed to issue surety 
bonds in the State of Texas, and otherwise acceptable to Owner. The bonds shall conform to the requirements 
of Chapter 2253, Texas Government Code, as amended, and Section 3503.003 of the Texas Insurance Code, 
Vernon’s Texas Codes Annotated, as amended. The bonds shall be written on forms approved for use by 
Owner.  

ARTICLE 24 
NONDISCRIMINATION  

 
 
(A) General:  As a condition of this Contract, Design/Builder covenants that Design/Builder will take all 
necessary actions to insure that, in connection with any work under this Contract, Design/Builder, his 
associates and subcontractors, will not discriminate in the treatment or employment of any individual or 
groups of individuals on the grounds of race, color, religion, national origin, age, sex, or handicap unrelated to 
job performance, either directly, indirectly or through contractual or other arrangements. Design/Builder shall 
also comply with all applicable requirements of the Americans with Disabilities Act, 42 U.S.C.A. §121O1-
12213, as amended. In this regard, Design/Builder shall keep, retain and safeguard all records relating to this 
Contract or work performed hereunder for a minimum period of ten (10) years from final Contract 
completion, with full access allowed to authorized representatives of Owner, upon request, for purposes of 
evaluating compliance with this and other provisions of the Contract.  
 
 

ARTICLE 25 
GIFT TO PUBLIC SERVANT 

 
 
(A) Owner may terminate this Contract immediately if Design/Builder has offered, conferred, or agreed to 
confer any benefit upon a United Independent School District employee or official that the United 
Independent School District employee or official is prohibited by law from accepting. 
 
(B) For purposes of this selection, “benefit” means anything reasonably regarded as pecuniary gain or 
pecuniary advantage, including benefit to any person in whose welfare the beneficiary has a direct or 
substantial inter4est, but does not include a contribution or expenditure made and reported in accordance with 
law. 
 
(C) Notwithstanding any other legal remedies, Owner may require Design/Builder to remove any 
employee of Design/Builder from the Project who has violated the restrictions for this section or any similar 
state or federal law, and obtain reimbursement for any expenditures made to Design/Builder as a result of the 
improper offer, agreement to confer, or conferring of a benefit to a United Independent School District 
employee or official. 
 
 

ARTICLE 26 
DISPUTES  

 
 
(A) Disputes:  In the event of any dispute under this Contract, including but not limited to whether or not 
Contractor has failed to honor warranties, the parties agree to work in good faith to resolve such disputes; 
provided, however, in the event a dispute remains unresolved after both parties engage in the resolution 
process, Owner’s determination in regard to any dispute shall be final.  
 
 



Page 35 of 36   

 
 
 
 
 

ARTICLE 27 
MISCELLANEIOUS PROVISIONS  

 
 
(A) Governing Law; Venue:  This Contract shall be governed by and construed in accordance with the 
laws and court decisions of the State of Texas, without regard to conflict of law or choice of law principles of 
Texas or of any other state. This Contract is performed in Webb County, Texas, and exclusive venue for the 
enforcement of rights or legal obligations under this Contract shall be in the state District Courts of Webb 
County , Texas. Should litigation be initiated by either party against the other owner shall be entitled to 
reasonable attorney’s fees in the event Owner prevails in such litigation.  
 
(B)  Successors And Assigns:  This Contract shall be binding upon and inure to the benefit of the parties 
to this Contract and their respective successors and, except as otherwise provided in this Contract, their 
assigns. 
 
(C)  Non-Assignment:  Design/Builder shall not assign this Contract, or any part of this Contract, without 
the prior written consent of Owner.  
 
(D) Notices:  Any notice, payment, statement, or demand required or permitted to be given under this 
Contract by either party to the other may be effected by personal delivery in writing or by mail, postage 
prepaid. Mailed notices shall be addressed to the parties at the addresses appearing below, but each party may 
change its address by written notice in accordance with this section. Mailed notices shall be deemed 
communicated as of three (3) days after mailing.  
 
If intended for Owner, to:  
 
Mr. Roberto J. Santos 
Superintendent of Schools 
United Independent School District 
201 Lindenwood 
Laredo, Texas 78045 
 
With a copy to: 
 
Mr. Enrique Rangel, P.E. 
Assistant Superintendent for Facilities and Construction  
United Independent School District 
3501 E. Saunders 
Laredo, Texas 78041 
 
Ms. Cordelia Flores Jackson 
Director of Purchasing 
United Independent School District 
3501 E. Saunders 
Laredo, Texas 78041 
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If intended for Design/Builder, to:  
 
Mr. Gary A. Leyendecker, P.E. 
President 
Leyendecker Construction Inc. 
4220 Sanders  
Laredo, Texas 78044 
 
 
(E) Publicity:  No information relative to the existence or the details of the Design Services or the 
Construction Work shall be released by Design/Builder, either before or after completion of the Project, for 
publication, advertising or any commercial purposes without Owner’s prior written consent.  
 
(F)  Severability:  In the event that any portion or any portions of this Contract are held to be 
unenforceable by a court of competent jurisdiction, then the remainder of this Contract shall be enforced as 
though such portions had not been included, unless to do so would cause this Contract to fail of its essential 
purposes.  
 
(G)  Counterparts:  This Contract may be executed in any number of counterparts, each of which shall be 
deemed an original and constitute one and the same instrument. If this Contract is executed in counterparts, 
then it shall become fully executed only as of the execution of the last such counterpart called for by the terms 
of this Contract to be executed.  
 
(H)  Captions:  The captions to the various clauses of this Contract are for informational purposes only and 
shall not alter the substance of the terms and conditions of this Contract. 
 
(I) Entire Agreement; No Oral Modifications:  This Contract (with all referenced Exhibits, attachments, 
and provisions incorporated by reference) embodies the entire agreement of both parties, superseding all oral 
or written previous and contemporary agreements between the parties relating to matters set forth in this 
Contract. Except as otherwise provided elsewhere in this Contract, this Contract cannot be modified without 
written supplemental agreement executed by both parties.  
 
 
EXECUTED as of the day of ___________, 2015.  
 
 
 
UNITED INDEPENDENT SCHOOL DISTRICT  Leyendecker Construction Inc. 
 
  
BY________________________    BY__________________________ 
Roberto J. Santos      Gary A. Leyendecker    
United ISD Superintendent of Schools     President    
      

 


