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AMENDMENTS TO STANDARD FORM OF AGREEMENT
BETWEEN OWNER AND ARCHITECT

AJA DOCUMENT B104-2007
DATE: ,2013
CONTRACT DATE: , 2013
OWNER: Eagle Pass Independent School District
ARCHITECT: Davis Powell Architecture
PROJECT: Eagle Pass Independent School District

WHEREAS Eagle Pass Independent School District (hereinafter referred to as “Owner”)
and Davis Powell Architecture (hereinafter referred to as “Architect”) desire to enter into a
contract under which Architect will perform services relating to the above-referenced Projects on

behalf of Owner;

WHEREAS Owner and Architect have agreed to enter into AIA Document B104-2007
Agreement (“Contract”) as the basic form for that contract; and

WHEREAS certain terms and conditions of the contract must be modified to comply with
applicable laws and policies affecting Owner and Architect on this project, Owner and Architect
hereby agree to the following amendments to the Contract:

1. Article 2 shall be amended by adding the following at the beginning of the paragraph:
“Architect certifies that Architect is a registered professional architect or engineer
licensed to practice in the State of Texas. Pursuant to the Texas Occupations Code, any
civil, structural, mechanical, or electrical plans, specifications, or opinions of probable
cost for construction must be prepared by a registered professional engineer or a
registered architect, whichever is appropriate, and who is licensed to practice in the State
of Texas. Architect agrees to notify Owner should Architect’s license or registration
status change. Architect certifies that Architect and Architect’s employees and agents are
eligible to work under federal, state and local immigration laws and regulations.”
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Article 2 shall be amended by adding the following at the end of the paragraph: “§ 2.1
The Architect shall carry insurance as set forth below.

§ 2.1.1 During the term of this Agreement, the architect shall provide evidence of
professional liability insurance coverage in the amounts stated in Subparagraph 2.1.2. In
addition, the Architect agrees to maintain continuous professional liability coverage for
the period of this Project, and for a period of two years following Substantial Completion,
if such coverage is reasonably available at commercially affordable premiums. For the
purposes of this Agreement, “reasonably available” and “commercially affordable” shall
mean that more than half the architect’s licensed and practicing in the State of Texas are
able to obtain such coverage.

§ 2.1.2 Professional liability coverage shall be provided in the following minimum
amounts based on the aggregated Project cost:

a. Projects up to $999,999: $250,000 per claim and $250,000 per annual
aggregate.

b. Projects from $1,000,000 ti $10,000,000: $500,000 per claim and
$500,000 per annual aggregate.

c. Projects in excess of $10,000,000: $1,000,000 per claim and $1,000,000
per annual aggregate.

§ 2.1.3 The Architect’s professional Consultants shall carry professional liability
coverage during the term of the Agreement as stated in Subparagraph 2.1.1, and shall
furnish evidence of such insurance to the Owner.

§ 2.1.4 The Architect shall carry General Liability Insurance with limits of $500,000 per
occurrence and $1,000,000 aggregate. This policy shall be written or endorsed to include
the following provisions:

a The Owner shall be named as an additional insured,
b. Waiver of Subrogation,;

c Severability of Interest (Separation of Insureds); and
d Cross Liability Endorsement.

§ 2.1.5 The Architect shall carry Workmen’s Compensation Insurance as required by
applicable law.

§ 2.1.6 The above indicated coverages shall be subject to the terms, exclusions and

conditions of the policies. The Architect shall provide Certificates of Insurance to the
Owner prior to commencement of services.”

Page 2 of 11



10.

11.

12.

13.

§ 3.3 shall be deleted.
§ 3.4 shall be deleted.
Article 4 shall be deleted.
Article 5 shall be deleted.
Article 6 shall be deleted.

§ 7.1 shall be amended in the paragraph in two places by replacing “Instruments of
Service” with “Facilities Assessment Reports.”

§ 7.3 shall be amended in the first line after “use”, by inserting, “reproduce and
distribute”, in the second line replace “Instruments of Service” with “Facilities
Assessment Reports”. In the third line before “the Project” insert “constructing, using,
maintaining, and renovating” and delete the remaining portion of the sentence after “the
Project”. Delete the last sentence of the paragraph in its entirety.

§ 7.3.1 shall be amended by inserting at the beginning of the paragraph: “This
nonexclusive license shall survive termination of this Agreement, and Architect hereby
grants permission to Owner to use the Facilities Assessment Reports for future
renovations, repairs, additions or alterations to the Project.” Replace “Instruments of
Service” with “Facilities Assessment Reports” in the paragraph. Delete the sentence of
the paragraph which says: “The Owner, to the extent permitted by law, further agrees to
indemnify and hold harmless the Architect and its consultants from all costs and
expenses, including the cost of defense, related to claims and causes of action asserted by
any third person or entity to the extent such costs and expenses arise from the Owner’s
use of the Instruments of Service under this Section 7.3.1.”

§ 7.4 shall be deleted in its entirety and amended by adding the following: “The Owner
shall be free to use said Facilities Assessment Reports for Owner’s purposes, but shall not
assign, delegate, sublicense, pledge or otherwise transfer said Facilities Assessment
Reports, including any underlying copyright or license granted herein, to another party
for use by any party other than on behalf of Owner. The Owner may use the Facilities
Assessment Reports for future additions or alterations to this Project or for other projects
constructed by Owner. The Owner’s privilege to use said Facilities Assessment Reports
extends to their use with and by other architects on Owner’s projects only.”

§ 8.1.1 shall be amended after “in accordance with” by inserting “the terms of this
Agreement,”; deleting “binding”; and inserting “and” after “Agreement”. Insert “by this
Agreement and” after “specified”; replace “applicable” with “Texas”; and replace “10”
with “12”. Replace “Substantial” with “Final”. In the last sentence, delete “Owner and”;
and insert an “s” to the word “waive”.

§ 8.1.1.1 shall be added as follows:
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14.

15.

16.

17.

18.

19.

“§ 8.1.1.1 All claims, disputes, or matters in controversy between Owner and Architect
shall be discussed by the parties in good faith, in an attempt to resolve the claim, dispute,
or controversy. In the event such claim, dispute, or controversy cannot be resolved by
good faith discussion between the parties, any such claim, dispute or matter in
controversy shall be subject to the Owner’s grievance policy [GF (LEGAL) and
(LOCAL) or other policy as designated by Owner] and the timelines established in the
policy. If Architect is dissatisfied with the outcome of Owner’s grievance process, then
any claim, dispute or other matter in question arising out of or related to this Agreement
shall be subject to mediation as a condition precedent to the institution of legal or
equitable proceedings by either party.”

§ 8.1.1.2 shall be added as follows:

“§ 8.1.1.2 Architect stipulates that Owner is a political subdivision of the State of Texas,
and, as such, may enjoy immunities from suit and/or liability under the Constitution and
laws of the State of Texas. By entering into this Agreement, Owner does not waive any of
its immunities from suit and/or liability, except as otherwise specifically provided herein
and as specifically authorized by law.”

§ 8.1.2 shall be amended by inserting “Only” at the beginning of the paragraph and
changing the upper case “To” to a lower case “to”. Delete “of” and after “Contract for
Construction” insert “as amended for this Project, and”.

§ 8.1.3 shall be amended by deleting “and Owner” in the first sentence and adding an “s”
to “waive”. In the second sentence delete “mutual”; replace “either party’s” with
“Owner’s” and delete “except as specifically provided in Section 9.6”. Add the following
at the end of the existing paragraph: “In any litigation (or arbitration if mutually agreed
upon in writing) arising under this Agreement, the types and amounts of damages
recoverable shall be subject to Subchapter I of Texas Local Government Code Chapter

271.”
§ 8.1.4 shall be added as follows:

“§ 8.1.4 In any litigation under this Agreement, reasonable and necessary attorneys’ fees
may be awarded to the prevailing party.”

§ 8.2.1 shall be amended by deleting the second sentence and replacing it with the
following: “, unless the filing deadlines under applicable statutes of limitation and/or
repose would otherwise expire. If suit is filed before mediation in order to avoid
expiration of limitations and/or repose, then the parties agree to submit the matter to
mediation as soon as reasonably possible. Claims for injunctive relief shall not be subject
to this Section.”

§ 8.2.2 shall be deleted in its entirety, and amended as follows: “The Owner and
Architect shall endeavor to resolve claims, disputes and other matters in question
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20.

21.

22.

23.

24.

25.

26.

27.

28.

between them by mediation. A request for mediation shall be made in writing, delivered
to the other party to the Agreement and filed with the mutually-acceptable person or
entity administering the mediation. In the event the parties are unable to agree on a
mediator, then the mediation shall be conducted by either the Center for Public Policy
Dispute Resolution at the University of Texas School of Law or by a mediator selected
by a local district court judge upon the joint request of the parties. A request for
mediation shall be made in writing, delivered to the other party to the Agreement, and
filed with the person or entity administering the mediation within 30 days after the
completion of Owner’s grievance process. In no event shall the request for mediation be
made after the date when institution of legal or equitable proceedings based on such
claim, dispute, or other matter in controversy would be barred by applicable statutes of
limitation. The parties shall share the mediator’s fee and any filing fees equally. The
mediation shall be held in the county where the Owner’s main administrative office is
located, unless another location is mutually agreed upon. Mediation shall be subject to
and in accordance with Chapter 154 of the Texas Civil Practice & Remedies Code.
Agreements reached in mediation shall be reduced to writing, considered for approval by
the Owner’s Board of Trustees, signed by the parties if approved by the Board of
Trustees, and, if signed, shall thereafter be enforceable as provided by the laws of the
State of Texas.”

§ 8.2.3 shall be amended by deleting “Arbitration pursuant to Section 8.3 of this
Agreement.” and “Other” and placing an “X” in the “Litigation in a court of competent
jurisdiction” box.

§ 8.3.1 shall be amended by deleting the entire paragraph and replacing it with the
following: “The parties agree that any claim, dispute, or other matter in controversy
between them shall not be subject to mandatory arbitration. The parties may, however,
mutually agree in writing to submit such claims, disputes, or matters in controversy to
arbitration. Neither party may compel the other to arbitrate any claim, dispute, or matter
in controversy between them.”

§ 8.3.1.1 shall be deleted in its entirety.

§ 8.3.2 shall be deleted in its entirety.

§ 8.3.3 shall be deleted in its entirety.

§ 8.3.4 and § 8.3.4.1 shall be deleted in their entirety.

§ 8.3.4.2 shall be deleted in its entirety.

§ 8.3.4.3 shall be deleted in its entirety.

§ 9.1 shall be amended in the first line by inserting “timely” before “payments” and “for
undisputed sums” after “Architect”. Insert after “termination” in the first sentence, “If not

cured after ten (10) days’ written notice to Owner of the delinquency”. Delete the
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29.

30.

31.

32.

33.

34.

35.

36.

remaining portion of the paragraph in its entirety and replace with: “Architect shall be
allowed to suspend Architect’s performance of services under this Agreement for
nonpayment by Owner only after the provision of ten (10) days’ written notice, in
accordance with Texas Government Code Section 2251.051 ef seq.”

§ 9.2 shall be amended in the first sentence after “Project” by inserting “for more than
thirty (30) consecutive days”; delete the second sentence in its entirety; and replace
“shall” with “may” in the last sentence of the paragraph.

§ 9.3 shall be amended by replacing “cumulative” with “consecutive”.

§ 9.4 shall be amended by replacing “seven” with “twenty-one (21)”; and after “notice”
inserting “and opportunity to cure”.

§ 9.5 shall be amended by adding the following sentence at the end of the existing
paragraph: “The Owner may also terminate this Agreement on seven days’ written notice
if the budget for the Cost of the Work, prior to commencement of the Work, is exceeded
by the lowest bona fide bid or negotiated proposal.”

§ 9.6 shall be amended by deleting all language from “due” to the end of the paragraph.

§ 9.7 shall be deleted in its entirety and replaced with the following: “This Agreement
may be terminated by Owner if Architect engages in conduct that would constitute a
violation of state or federal criminal law related to or relevant to the Project, including
but not limited to, the laws prohibiting certain gifts to public servants, or engages in
conduct that would constitute a violation of the Owner’s ethics or conflict of interest
policies.”

§ 9.7.1 shall be added as follows:

“§ 9.7.1 The parties hereby agree that: 1) if an order for relief is entered on behalf of the
Architect, pursuant to Chapter 11 of the U.S. Bankruptcy Code; 2) if any other similar
order is entered under any debtor relief laws; 3) if Architect makes an assignment for the
benefit of one or more of its creditors; 4) if a receiver is appointed for the benefit of its
creditors; or 5) if a receiver is appointed on account of its insolvency, any such event
could impair or frustrate Architect’s performance. Accordingly, it is agreed that upon
occurrence of any such event, Owner shall be entitled to request of Architect adequate
assurance of future performance in accordance with the terms and conditions of this
Agreement. Failure to comply with such request within ten (10) days of delivery of the
request shall entitle Owner to terminate the Architect’s services in accordance with this
Section.”

§ 7.1 shall be amended by adding “GOVERNING LAW?” at the beginning; and after “law
of the” replacing the remaining paragraph with “State of Texas and any litigation shall be
conducted in state district court. Mandatory and exclusive venue for any disputes shall be
in the county in which the Owner’s main administrative office is located.”
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37.

38.

39.

40.

41.

42.

43.

§ 10.2 shall be amended by adding “MEANING OF TERMS.” at the beginning; and
adding the following at the end of the existing paragraph: , as amended for this Project.
As a material consideration of the making of this Agreement, the Modifications to this
Agreement shall not be construed against the maker of said Modifications.”

§ 10.3 shall be amended by adding “AGENTS AND ASSIGNS” at the beginning of the
paragraph.

§ 10.4 shall be amended by adding “EXECUTION OF CERTIFICATES.” at the
beginning of the paragraph.

§ 10.5 shall be amended by adding “NO THIRD PARTY BENEFICIARY.” at the
beginning of the paragraph.

§ 10.6 shall be amended by adding “HAZARDOUS MATERIALS.” at the beginning of
the paragraph; deleting “or toxic substances”, and inserting at the end of the paragraph
the following: “unless Architect’s acts or omissions introduced or caused or allowed to be
introduced to the Project site said hazardous materials as defined in AIA Document
A201-2007, as amended for this Project. Architect shall promptly disclose in writing to
Owner any hazardous materials specified for the Project or discovered on site, regardless
of the date of discovery or the date on which Architect learns of the hazardous nature of
the materials.”

§ 10.7 shall be amended by adding in the first sentence: “PROMOTIONAL
MATERIALS. With prior written notice to the Owner”, at the beginning of the
paragraph; change “The” to a lower case “t”; and replace “shall have the right to” with
GGmayQ’.

§ 10.8 shall be added as follows: “CONFIDENTIALITY. If the Architect or Owner
receives information specifically designated by the other party as “confidential” or
“business proprietary,” the receiving party shall keep such information strictly
confidential and shall not disclose it to any other person except to (1) its employees, (2)
those who need to know the content of such information in order to perform services or
construction solely and exclusively for the Project, or (3) its consultants and contractors
whose contracts include similar restrictions on the use of confidential information. The
Architect shall maintain the confidentiality of information specifically designated as
confidential by the Owner, unless withholding such information would violate the law,
create the risk of significant harm to the public or prevent the Architect from establishing
a claim or defense in an adjudicatory proceeding. The Architect shall require of the
Architect’s consultants similar agreements to maintain the confidentiality of information
specifically designated as confidential by the Owner. Owner herein designates the
following as confidential information: security measures; security access codes; pending
real estate purchases, exchange, lease or value; any information pertaining to litigation;
student likenesses and student record information; employee information; and any other
information deemed confidential by law. As to Owner, the parties acknowledge that, as a
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44,

45.

46.

47.

48.

public entity in the State of Texas, Owner is subject to, and must comply with, the
provisions of the Texas Public Information Act, Texas Government Code Chapter 552 et
seq.”

§ 10.9 shall be added as follows:

“§ 10.9 NO LIENS The parties agree that no architect, engineer, mechanic, contractor,
materialman, artisan, laborer or subcontractor, whether skilled or unskilled, shall ever, in
any manner have, claim or acquire any lien upon the Project of whatever nature or kind
so erected or to be erected by virtue of this Agreement, nor upon any of the land upon
which said improvements are so erected, built, or situated, such property being public
property belonging to a political subdivision of the State of Texas, or upon any funds of
Owner.”

§ 10.10 shall be added as follows:

“§ 10.10 APPLICABLE LAW This Agreement is subject to all applicable federal and
state laws, rules, and regulations. Invalidity of any portion of this Agreement under the
laws of the State of Texas or of the United States shall not affect the validity of the
remainder of this Agreement.”

§ 10.11 shall be added as follows:

“§ 10.11 CONFLICTS IN DOCUMENTS To the extent of conflicts between the Contract
Documents, amendments shall prevail over original forms.”

§ 10.12 shall be added as follows:

“§ 10.12 CHILD SUPPORT By signing this Agreement, the undersigned certifies as
follows: Under Section 231.006, Texas Family Code, the vendor or applicant certifies
that the individual or business entity named in this contract, bid, or application is not
ineligible to receive the specified grant, loan, or payment and acknowledges that this
contract may be terminated and payment may be withheld if this certification is
inaccurate.”

§ 10.13 shall be added as follows:

“§ 10.13 INDEPENDENT CONTRACTOR It is understood and agreed that the
relationship of Architect to Owner shall be that of an independent contractor. Nothing
contained in this Agreement or inferable from this Agreement shall be deemed or
construed to: 1) make Architect the agent, servant or employee of the Owner; or 2) create
any partnership, joint venture, or other association between Owner and Architect. Any
direction or instruction by Owner or any of its authorized representatives in respect to the
Architect’s services shall relate to the results the Owner desires to obtain from the
Architect, and shall in no way affect the Architect’s independent contractor status.”
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49.

50.

51.

52.

§ 10.14 shall be added as follows:

“§ 10.14 NO WAIVER No delay or omission by either of the parties hereto in exercising
any right or power accruing upon the noncompliance or failure of performance by the
other party hereto of any of the provisions of this Agreement shall impair any such right
or power or be construed to be a waiver thereof. A waiver by either of the parties hereto
of any of the covenants, conditions or agreements hereof to be performed by the other
party hereto shall not be construed to be a waiver of any subsequent breach thereof or of
any other covenant, condition or agreement herein contained.”

§ 10.15 shall be added as follows:

“§ 10.15 FELONY CONVICTION Pursuant to Texas Education Code Section 44.034,
Architect must give advance written notice to the Owner if the Architect or an owner or
operator of the Architect has been convicted of a felony. The Owner may terminate this
Agreement if the Owner determines that the Architect failed to give such notice or
misrepresented the conduct resulting in the conviction. This paragraph requiring advance
notice does not apply to a publicly-held corporation.”

§10.16 shall be added as follows:
“§ 10.16 CRIMINAL HISTORY RECORD CHECKS

§ 10.16.1 Architect shall obtain all criminal history information required by Texas
Education Code Chapter 22 regarding its “covered employees”, as defined below. If
Architect is required by Chapter 22 to obtain the information from the Fingerprint-based
Applicant Clearinghouse of Texas, then Architect will also subscribe to that person’s
criminal history record information. Before beginning any Work on the Project, Architect
will provide written certification to the District that Architect has complied with the
statutory requirements as of that date. Upon request by Owner, Architect will provide, in
writing: updated certifications and the names and any other requested information
regarding covered employees, so that the Owner may obtain criminal history
recommended information on the covered employees. Architect shall assume all expenses
associated with obtaining criminal history record information.”

§ 10.16.2 shall be added as follows:

“§ 10.16.2 Architect will not assign any “covered employee” with a “disqualifying
criminal history”, as those terms are defined below, to work on the Project. If Architect
receives information that a covered employee has a reported disqualifying criminal
history, then Architect will immediately remove the covered employee from the Project
and notify the Owner in writing within three business days. If the Owner objects to the
assignment of any covered employee on the basis of the covered employee’s criminal
history record information, then Architect agrees to discontinue using that covered
employee to provide services on Owner’s Project. If Architect has taken precautions or
imposed conditions to ensure that the employees of Architect and any Architect
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33,

54.

o

56.

7.

58.

35,

consultant will not become covered employees, Architect will ensure that these
precautions or conditions continue throughout the time the contracted services are
provided.”

§ 10.16.3 shall be added as follows:

“§ 10.16.3 For the purposes of this Section, “covered employees” means employees,
agents or subcontractors of Architect or any of Architect’s consultants who has or will
have continuing duties related to the services to be performed on Owner’s Project and has
or will have direct contact with Owner’s students. The Owner will decide what
constitutes direct contact with Owner’s students. “Disqualifying criminal history” means
any conviction or other criminal history information designated by the Owner, or one of
the following offenses, if at the time of the offense, the victim was under 18 years of age
or enrolled in a public school: a felony offense under Texas Penal Code Title 5 Offenses
Against Persons; an offense for which a defendant is required to register as a sex offender
under Texas Code of Criminal Procedure Chapter 62; or an equivalent offense under
federal law or the laws of another state.”

§ 10.17 shall be added as follows:

“§ 10.17 RECORDS RETENTION Architect shall keep all accounting and construction
records on the Project for a period of at least twelve years after Final Completion of the
Project, and thereafter shall offer the records to the Owner in writing, in order for Owner
to comply with its records retention requirements, per the Texas Government Code §
441.158 et seq. and the Texas State Library and Archives Commission’s Local Schedule
GR (Government Records). In the alternative, Architect may provide such records to
Owner for retention at any time if Owner agrees in writing to accept such records in lieu
of Architect’s retention under this Section.”

§ 10.18 shall be added as follows:

“§ 10.18 COMPLAINTS The Texas Board of Architectural Examiners has jurisdiction
over complaints regarding the professional practices of persons registered as architects in
Texas under the Architects Registration Law. Texas Occupations Code Chapter 1051.
The Texas Board of Architectural Examiners can be reached at P. O. Box 12337, Austin,
Texas 78711-2337 or 333 Guadalupe, Suite 2-350, Austin, Texas 78701-3942, by phone
at (512) 305-9000, by fax at (512) 305-8900, or on the web at www.tbae.state.tx.us.”

§ 11.2 thru § 11.10.1 shall be deleted in their entirety.
§ 11.10.3 shall be deleted.
Article 12 shall be deleted.

Article 13 shall be deleted.
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60.

61.

In place of “(Printed Name and Title)”, insert the following in the signature line of the
contract:

“Mr. Gilbert Gonzalez, Superintendent of Eagle Pass Independent School District”;
“Davis Powell, Architect”

Add the following under the Owner’s signature line of the contract:

“ATTEST:

Secretary, Owner’s Board of Trustees”
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ARTICLE 1 INITIAL INFORMATION

§1.1 This Agreement is based on the Initial Information set forth below: [

(State below details of the Project’s site and program, Owner's contractors and consultants; Archﬂecr ) consulrams
Owner's budget for the Cost of the Work, and other information relevant to the Project.) ;

« Facility Review:

Visit and document conditions of all existing facilities

Provide Facility Summary: Size, Year built, # of classrooms, etc.

Provide plans of each facility

Provide photos of each facility

Provide aerial site photographs of each facility

Interview campus committee and discuss potential improvements of fam[me;

Provide projected growth data into campus plans based on previous years and proposed devclogmenrs
Provide report of proposed improvements of each facility ‘ |

5 year Facility plan:
Facilitate committee meetings to establish priorities of 5 vear plan based on fac111ty reviews

Provide record of committee discussions -
Provide 10 copies of final report with priorities and recommendations from me comrnme

Provide support graphics and estimates for priority projects
Provide graphic support for bond solicitation

»
§1.2 The Owner and Architect may rely on the Initial Information. Both parties, however, recognize that such
information may materially change and, in that event, the Owner and the Architect shall appmpnately adJust the
schedule, the Architect’s services and the Architect’s compensation.

AIA Document B104™ - 2007. Copyright © 1974, 1978, 1987, 1397 and 2007 by The Anerican Institute of Architects. All rights reserved.
WARNING: This AIA' Document is protected by U.3. Copyright Law and International Treaties. Unauthorized reproduction or distribution of
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posaible under the law. This draft was produced by AIA softwaze at 03:30:20 on 11/21/2013 under Order No.4189524333_1 which expires on
12/26/2013, and is not for resale. -

User Notes: (846738033)
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ARTICLE2 ARCHITECT'S RESPONSIBILITIES

The Architect shall provide the professional services set forth in this Agreement consistent with the professional
skill and care ordinarily provided by architects practicing in the same or similar locality under the same or similar
circumstances. The Architect shall perform its services as expeditiously as is consistent with such professional skill
and care and the orderly progress of the Project.

ARTICLE 3 SCOPE OF ARCHITECT’S BASIC SERVICES

§ 3.1 The Architect’s Basic Services consist of those described in Article 3 and include usual and customary
structural, mechanical, and electrical engineering services.

§3.1.1 The Architect shall be entitled to rely on (1) the accuracy and completeness of the information-furnished-by:
the Owner and (2) the Owner’s approvals. The Architect shall provide prompt written notice to|the Owner if the
Architect becomes aware of any error, omission or inconsistency in such services or information.

§3.1.2 As soon as practicable after the date of this Agreement, the Architect shall submit for tlie Owner’s approval a
schedule for the performance of the Architect’s services. Once approved by the Owner, time limits established by
the schedule shall not, except for reasonable cause, be exceeded by the Architect or Owner, With the Owner’s
approval, the Architect shall adjust the schedule, if necessary, as the Project proceeds until the cummenccment of
construction, |

§3.1.3 The Architect shall assist the Owner in connection with the Owner’s responsibility for f'lmg documen:s

required for the approval of governmental authorities having jurisdiction over the Project. = n=

§ 3.2 DESIGN PHASE SERVICES -

§ 3.2.1 The Architect shall review the program and other information furnished by the Owner, and shall review laws .-
codes, and regulations applicable to the Architect’s services. .

§3.2.2 The Architect shall discuss with the Owner the Owner’s program, schedule, budget for the Cost of the Work,
Project site, and alternative approaches to design and construction of the Project, including the feasibility of |
incorporating environmentally responsible design approaches. The Architect shall reach an| undErslandmg with the

Owner regarding the Project requirements. ~ ;

§ 3.2.3 The Architect shall consider the relative value of alternative materials, building systems and equipment,.__ e
together with other considerations based on program and aesthetics in developing a design for the Project that is

consistent with the Owner’s schedule and budget for the Cost of the Work.

§ 3.2.4 Based on the Project requirements, the Architect shall prepare Design Documents for the Owner’s approval -
consisting of drawings and other documents appropriate for the Project and the Architect shall prepare and subrml to
the Owner a preliminary estimate of the Cost of the Work. E o
§ 3.2.5 The Architect shall submit to the Owner an estimate of the Cost of the Work prcpared in nccnrdance wnh
Section 6.3. ‘

| | J i

§3.2.6 The Architect shall submit the Design Documents to the Owner, and request the Owner’s approval.

ARTICLE7 COPYRIGHTS AND LICENSES

§ 7.1 The Architect and the Owner warrant that in transmitting Instruments of Service, or any other information.-the davis powell 11/21/13 9:08 PM
transmitting party is the copyright owner of such information or has permission from the copyright owner to 1 Deleted: §3.3

transmit such information for its use on the Project. If the Owner and Architect intend to transmit Instfruments of” *. [ CONSTRUCTION DOCUMENTS PHASE SERVI(EEIEID
Service or any other information or documentation in digital form, they shall endeavor to establ lsh necessary

protocols governing such transmissions. f

§ 7.2 The Architect and the Architect’s consultants shall be deemed the authors and owncrsioflheir respective
Instruments of Service, including the Drawings and Specifications, and shall retain all common law, statutory and
other reserved rights, including copyrights. Submission or distribution of Instruments of Service fo meet official
regulatory requirements or for similar purposes in connection with the Project is not to be construed.as-publication-
in derogation of the reserved rights of the Architect and the Architect’s consultants.
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§ 7.3 Upon execution of this Agreement, the Architect grants to the Owner a nonexclusive license to use the
Architect’s Instruments of Service solely and exclusively for purposes of constructing, using, maintaining, altering
and adding to the Project, provided that the Owner substantially performs its obligations, including prompt payment
of all sums when due, under this Agreement. The Architect shall obtain similar nonexclusive licenses from the
Architect’s consultants consistent with this Agreement. The license granted under this section-permits the Owner to
authorize the Contractor, Subcontractors, Sub-subcontractors, and material or equipment suppliers, as well as the
Owner’s consultants and separate contractors, to reproduce applicable portions of the Instmmenls of Service solely
and exclusively for use in performing services or construction for the Project. If the Architéct rlghtfuiiy terminates
this Agreement for cause as provided in Section 9.4, the license granted in this Section 7.3 sha]l terminate.
§7.3.1 In the event the Owner uses the Instruments of Service without retaining author of 1hc lnstruments of Service,
the Owner releases the Architect and Architect’s consultant(s) from all claims and causes of action arising from such
uses. The Owner, to the extent permitted by law, further agrees to indemnify and hold harmless the Architect and its
consultants from all costs and expenses, including the cost of defense, related to claims and €auses of action asserted
by any third person or entity to the extent such costs and expenses arise from the Owner’s use of the Instruments of
Service under this Section 7.3.1. The terms of this Section 7.3.1 shall not apply if the Owner rlghlfully lcrmmates
this Agreement for cause under Section 9.4. [

§ 7.4 Except for the licenses granted in this Article 7, no other license or right shall be deemed éramed or implied
under this Agreement. The Owner shall not assign, delegate, sublicense, pledge or otherwise transfer any license
granted herein to another party without the prior written agreement of the Architect. Any unauthorized-use of the
Instruments of Service shall be at the Owner’s sole risk and without liability to the Architect and the Architect’s
consultants.

ARTICLE8 CLAIMS AND DISPUTES p
§8.1 GENERAL —

§ 8.1.1 The Owner and Architect shall commence all claims and causes of action, whether in contraet; tort, or -
otherwise, against the other arising out of or related to this Agreement in accordance with the requirements of the |
method of binding dispute resolution selected in this Agreement within the period specified by- aji;’a]icablc law, but|in
any case not more than 10 years after the date of Substantial Completion of the Work. The Owner and Archltecl
waive all claims and causes of action not commenced in accordance with this Section 8.1.1. )

§ 8.1.2 To the extent damages are covered by property insurance, the Owner and Architect waive all rights against
each other and against the contractors, consultants, agents and employees of the other for damages, except such
rights as they may have to the proceeds of such insurance as set forth in AIA Document A107™-2007,.Standard
Form of Agreement Between Owner and Contractor for a Project of Limited Scope. The Owner or the Archnect as~
appropriate, shall require of the contractors, consultants, agents and employees of any ofthem similar wmvers i
favor of the other parties enumerated herein. f \

{ \

§ 8.1.3 The Architect and Owner waive consequential damages for claims, disputes or otheri matters in quwnon
arising out of or relating to this Agreement. This mutual waiver is applicable, without llmuatlon to all consequcntla]
damages due to either party’s termination of this Agreement, except as specifically provided in Section 9.6. |

§ 8.2 MEDIATION

§8.2.1 Any claim, dispute or other matter in question arising out of or related to this Agreemcnt shall be sub_|ecl to
mediation as a condition precedent to binding dispute resolution. If such matter relates to or is the subject-ofa-lien
arising out of the Architect’s services, the Architect may proceed in accordance with applicable law to comply with -
the lien notice or filing deadlines prior to resolution of the matter by mediation or by binding dispute tesolution.

§ 8.2.2 Mediation, unless the parties mutually agree otherwise, shall be administered by the American Arbitration
Association in accordance with its Construction Industry Mediation Procedures in effect on the|date of the
Agreement. The parties shall share the mediator’s fee and any filing fees equally. The mediatioh shall be held in the
place where the Project is located, unless another location is mutually agreed upon. Agrecnient§ reached in
mediation shall be enforceable as settlement agreements in any court having jurisdiction lhiereof'. T
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§8.2.3 If the parties do not resolve a dispute through mediation pursuant to this Section 8.2, the method of binding
dispute resolution shall be the following:

(Check the appropriate box. If the Owner and Architect do not select a method of binding dispute resolution below,
or do not subsequently agree in writing to a binding dispute resolution method other than litigation, the dispute will
be resolved in a court of competent jurisdiction.)

[« »] Arbitration pursuant to Section 8.3 of this Agreement

[X»] Litigation in a court of competent jurisdiction [ |

davis powell 11/21/13 909 PM

[« »] Other (Specify) | ——

“n

ARTICLES TERMINATION OR SUSPENSION

§ 9.1 If the Owner fails to make payments to the Architect in accordance with this Agreement, such faliurc shall be
considered substantial nonperformance and cause for termination or, at the Architect’s optmn cause for smpensnon
of performance of services under this Agreement. If the Architect elects to suspend services, the Archllect shall give
seven days’ written notice to the Owner before suspending services. In the event of a suspension of services, the
Architect shall have no liability to the Owner for delay or damage caused the Owner because of such suspension of
services. Before resuming services, the Architect shall be paid all sums due prior to suspension and any c}.pcnses
incurred in the interruption and resumption of the Architect’s services. The Architect’s fces for lhe_ré_ﬁi'a'mmg
services and the time schedules shall be equitably adjusted. - ———————ee |

davis powell 11/21/13 9:09 PM
Deleted: § 8.3 ARBITRATION .

§9.2 If the Owner suspends the Project, the Architect shall be compensated for services performed prior to notice of

such suspension. When the Project is resumed, the Architect shall be compensated for expenses incurred in the— -
interruption and resumption of the Architect’s services. The Architect’s fees for the remaining scrv:ces and the time-—~
schedules shall be equitably adjusted. ) !

§9.3 If the Owner suspends the Project for more than 90 cumulative days for reasons other than the-fault of the, |
Architect, the Architect may terminate this Agreement by giving not less than seven days’ written notice.

§ 9.4 Either party may terminate this Agreement upon not less than seven days’ written notice should the otﬁérpan}j

fail substantially to perform in accordance with the terms of this Agreement through no fault of the party initiating

the termination.

§ 9.5 The Owner may terminate this Agreement upon not less than seven days’ written notice to the Arch:lccl for the
Owner’s convenience and without cause. /

§ 9.6 In the event of termination not the fault of the Architect, the Architect shall be wmpeﬁsatcd for services
performed prior to termination, together with Reimbursable Expenses then due and all Tcrmmatmn E\penscs as
defined in Section 9.7. [ [

§ 9.7 Termination Expenses are in addition to compensation for the Architect’s services and include expenses
directly attributable to termination for which the Architect is not otherwise compensated, plus an amount for the
Architect’s anticipated profit on the value of the services not performed by the Architect.

ARTICLE 10 MISCELLANEQUS PROVISIONS -

§ 10.1 This Agreement shall be governed by the law of the place where the Project is located,/except “that 1fthe o
parties have selected arbitration as the method of binding dispute resolution, the Federal Arbitration Act shall govern
Section §.3.

§10.2 Terms in this Agreement shall have the same meaning as those in AIA Document AlO?—'P(}OT Standard Form
of Agreement Between Owner and Contractor for a Project of Limited Scope.

§ 10.3 The Owner and Architect, respectively, bind themselves, their agents, successors, assigns-and-tegat—————————
representatives to this Agreement. Neither the Owner nor the Architect shall assign this Agreement without the
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written consent of the other, except that the Owner may assign this Agreement to a lender providing financing for
the Project if the lender agrees to assume the Owner’s rights and obligations under this Agreement.

§10.4 If the Owner requests the Architect to execute certificates or consents, the proposed language of such
certificates or consents shall be submitted to the Architect for review at least 14 days prior to the requested dates of
execution. The Architect shall not be required to execute certificates or consents that \\ou]d require knowledge,
services or responsibilities beyond the scope of this Agreement.

§ 10.5 Nothing contained in this Agreement shall create a contractual relationship with or a causc of action in favor
of a third party against either the Owner or Architect. )

§10.6 The Architect shall have no responsibility for the discovery, presence, handling, removal|or disposal of or
exposure of persons to hazardous materials or toxic substances in any form at the Project site. |

§ 10.7 The Architect shall have the right to include photographic or artistic representations of the design of the
Project among the Architect’s promotional and professional materials. However, the Architect’s malcr]als shall not
include information the Owner has identified in writing as confidential or proprietary.

ARTICLE 11 COMPENSATION

§ 11.1 For the Architect’s Basic Services as described under Article 3, the Owner shall compensate the Archm.ct as
follows: |

(Insert amount af, or basis for, compensation.) T -

« Facility Review: $22,000.00
5 year Facility plan: $15,000.00

§ 11.3 For Additional Services that may arise during the course of the Project, including those unider Section 4.2, the

Owner shall compensate the Architect as follows: ~.
(Insert amount of, or basis for, compensation.)

| «Lump sum to be presented and'approved by EPISD »

| Lump sum fo be presented and approved by EPISD »

_| Services is based on a stipulated sum or percentage

-| phase of services shall be as follows: .

\e»  ________@ED)
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Deleted: § 11.2 For Additional Services designated
in Section 4.1, the Owner shall compensate the
Architect as follows: .

Deleted: § 11.4 Compensation for Additional
Services of the Architect’s consultants when not
included in Section 11.2 or 1 1.3, shall be the amount
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§ 11.5 Where compensation for Basic Services is

of the Cost of the Work, the compensation for each
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Deleted: § 11.5 Where compensation for Basic
Services is based on a stipulated sum or percentage
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Deleted: § 11.6 When compensation is based on a
percentage of the Cost of the Work and any portions
of the Project are deleted or otherwise not
constructed, compensation for those portions of the
Project shall be payable 1o the extent services are
performed on those portions, in accordance with the

11

|

% |
§11.10.2 Unless otherwise agreed, payments for services shall be made monthly in proportion to services performed.
Payments are due and payable upon presentation of the Architect’s invoice. Amounts unpaid «Sixty » ( «60 » )
days after the invoice date shall bear interest at the rate entered below, or in the absence thereof at the legal rate
prevailing from time to time at the principal place of business of the Architect.
(Insert rate of monthly or annual interest agreed upon.)

| «Six'» % «Perannum »

2 / y .,
§11.10.4 Records of Reimbursable Expenses, expenses pertaining to Additional Services, and services performed on
the basis of hourly rates shall be available to the Owner at mutually convenient times. ‘

' davis powell 11/21/13913 PM
'| Deleted:

schedule set forth in Section 11.5 based on (1) the
lowest bona fide bid or negotiated proposal, or (2) i’
no such bid or proposal is received, the most recent
estimate of the Cost of the Werk for such portions of
the Project. The Architect shall be entitled to
compensation in accordance with this Agreement for
all services performed whether or not the
Construction Phase is commenced.

Rate

§11.9
COMPENSATION FOR USE OF ARCHITECT'S INSTRU

MENTS OF SERVICE &

davis powell 11 9:15 PM

Deleted: § 11.10.3 The Owner shall not withhold
amounts from the Architect’s compensation to
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This Agreement entered into as of the day and year first written above.

OWNER ARCHITECT
(Signature) | _ (Signature) = ) i
«Mr. Gilbert Gonzalez »«Superintendent of Schools, « Davis Powell »¢Architect » ;
davis powell 11/21/13 9:25 PM

(Printed name and title) (Printed name and tile) | |
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| Page 3: [1] Deleted davis powell 11/21/13 9:08 PM |

§ 3.3 CONSTRUCTION DOCUMENTS PHASE SERVICES

§ 3.3.1 Based on the Owner’s approval of the Design Documents, the Architect shall prepare for the
Owner’s approval Construction Documents consisting of Drawings and Specifications setting forth in detail
the requirements for the construction of the Work. The Owner and Architect acknowledge that in order to
construct the Work the Contractor will provide additional information, including Shop Drawings, Product
Data, Samples and other similar submittals, which the Architect shall review in accordance with Section
3.44.

§ 3.3.2 The Architect shall incorporate into the Construction Documents the design requirements of
governmental authorities having jurisdiction over the Project.

§ 3.3.3 The Architect shall update the estimate for the Cost of the Work.

§ 3.3.4 The Architect shall submit the Construction Documents to the Owner, advise the Owner of any
adjustments to the estimate of the Cost of the Work, take any action required under Section 6.5, and request
the Owner’s approval.

§ 3.3.5 The Architect, following the Owner’s approval of the Construction Documents and of the latest
preliminary estimate of Construction Cost, shall assist the Owner in awarding and preparing contracts for
construction.

§ 3.4 CONSTRUCTION PHASE SERVICES

§ 3.4.1 GENERAL

§ 3.4.1.1 The Architect shall provide administration of the Contract between the Owner and the Contractor
as set forth below and in AIA Document A107™-2007, Standard Form of Agreement Between Owner and
Contractor for a Project of Limited Scope. If the Owner and Contractor modify AIA Document A107—
2007, those modifications shall not affect the Architect’s services under this Agreement unless the Owner
and the Architect amend this Agreement.

§ 3.4.1.2 The Architect shall advise and consult with the Owner during the Construction Phase Services.
The Architect shall have authority to act on behalf of the Owner only to the extent provided in this
Agreement. The Architect shall not have control over, charge of, or responsibility for the construction
means, methods, techniques, sequences or procedures, or for safety precautions and programs in connection
with the Work, nor shall the Architect be responsible for the Contractor’s failure to perform the Work in
accordance with the requirements of the Contract Documents. The Architect shall be responsible for the
Architect’s negligent acts or omissions, but shall not have control over or charge of and shall not be
responsible for, acts or omissions of the Contractor or of any other persons or entities performing portions
of the Work.

§ 3.4.1.3 Subject to Section 4.2, the Architect’s responsibility to provide Construction Phase Services
commences with the award of the Contract for Construction and terminates on the date the Architect issues
the final Certificate for Payment.

§ 3.4.2 EVALUATIONS OF THE WORK

§ 3.4.2.1 The Architect shall visit the site at intervals appropriate to the stage of construction, or as
otherwise required in Section 4.2.1, to become generally familiar with the progress and quality of the
portion of the Work completed, and to determine, in general, if the Work observed is being performed in a
manner indicating that the Work, when fully completed, will be in accordance with the Contract
Documents. However, the Architect shall not be required to make exhaustive or continuous on-site
observations to check the quality or quantity of the Work. On the basis of the site visits, the Architect shall
keep the Owner reasonably informed about the progress and quality of the portion of the Work completed,
and report to the Owner (1) known deviations from the Contract Documents and from the most recent
construction schedule submitted by the Contractor, and (2) defects and deficiencies observed in the Work.



§ 3.4.2.2 The Architect has the authority to reject Work that does not conform to the Contract Documents
and has the authority to require inspection or testing of the Work.

§ 3.4.2.3 The Architect shall interpret and decide matters concerning performance under, and requirements
of, the Contract Documents on written request of either the Owner or Contractor. The Architect’s response
to such requests shall be made in writing within any time limits agreed upon or otherwise with reasonable

promptness.

§ 3.4.2.4 When making such interpretations and decisions, the Architect shall endeavor to secure faithful
performance by both Owner and Contractor, shall not show partiality to either, and shall not be liable for
results of interpretations or decisions rendered in good faith.

§ 3.4.2.5 The Architect shall render initial decisions on Claims between the Owner and Contractor as
provided in the Contract Documents.

§ 3.4.3 CERTIFICATES FOR PAYMENT TO CONTRACTOR

§ 3.4.3.1 The Architect shall review and certify the amounts due the Contractor and shall issue certificates in
such amounts. The Architect’s certification for payment shall constitute a representation to the Owner,
based on the Architect’s evaluation of the Work as provided in Section 3.4.2 and on the data comprising the
Contractor’s Application for Payment, that, to the best of the Architect’s knowledge, information and
belief, the Work has progressed to the point indicated and that the quality of the Work is in accordance with
the Contract Documents.

§ 3.4.3.2 The issuance of a Certificate for Payment shall not be a representation that the Architect has (1)
made exhaustive or continuous on-site inspections to check the quality or quantity of the Work, (2)
reviewed construction means, methods, techniques, sequences or procedures, (3) reviewed copies of
requisitions received from Subcontractors and material suppliers and other data requested by the Owner to
substantiate the Contractor’s right to payment, or (4) ascertained how or for what purpose the Contractor
has used money previously paid on account of the Contract Sum.

§ 3.4.4 SUBMITTALS

§ 3.4.4.1 The Architect shall review and approve or take other appropriate action upon the Contractor’s
submittals such as Shop Drawings, Product Data and Samples, but only for the limited purpose of checking
for conformance with information given and the design concept expressed in the Contract Documents.
Review of such submittals is not for the purpose of determining the accuracy and completeness of other
information such as dimensions, quantities, and installation or performance of equipment or systems, which
are the Contractor’s responsibility. The Architect’s review shall not constitute approval of safety
precautions or, unless otherwise specifically stated by the Architect, of any construction means, methods,
techniques, sequences or procedures.

§ 3.4.4.2 If the Contract Documents specifically require the Contractor to provide professional design
services or certifications by a design professional related to systems, materials or equipment, the Architect
shall specify the appropriate performance and design criteria that such services must satisfy. The Architect
shall review shop Drawings and other submittals related to the Work designed or certified by the design
professional retained by the Contractor that bear such professional’s seal and signature when submitted to
the Architect. The Architect shall be entitled to rely upon the adequacy, accuracy and completeness of the
services, certifications and approvals performed or provided by such design professionals.

§ 3.4.4.3 The Architect shall review and respond to written requests for information about the Contract
Documents. The Architect’s response to such requests shall be made in writing within any time limits
agreed upon, or otherwise with reasonable promptness.

§ 3.4.5 CHANGES IN THE WORK
The Architect may authorize minor changes in the Work that are consistent with the intent of the Contract
Documents and do not involve an adjustment in the Contract Sum or an extension of the Contract Time.



Subject to the provisions of Section 4.2.2, the Architect shall prepare Change Orders and Construction
Change Directives for the Owner’s approval and execution in accordance with the Contract Documents.

§ 3.4.6 PROJECT COMPLETION

The Architect shall conduct inspections to determine the date or dates of Substantial Completion and the
date of final completion; issue Certificates of Substantial Completion; receive from the Contractor and
forward to the Owner, for the Owner’s review and records, written warranties and related documents
required by the Contract Documents and assembled by the Contractor; and issue a final Certificate for
Payment based upon a final inspection indicating the Work complies with the requirements of the Contract
Documents.

ARTICLE 4 ADDITIONAL SERVICES

§ 4.1 Additional Services are not included in Basic Services but may be required for the Project. Such
Additional Services may include programming, budget analysis, financial feasibility studies, site analysis
and selection, environmental studies, civil engineering, landscape design, telecommunications/data,
security, measured drawings of existing conditions, coordination of separate contractors or independent
consultants, coordination of construction or project managers, detailed cost estimates, on-site project
representation beyond requirements of Section 4.2.1, value analysis, quantity surveys, interior architectural
design, planning of tenant or rental spaces, inventories of materials or equipment, preparation of record
drawings, commissioning, environmentally responsible design beyond Basic Services, LEED®
Certification, fast-track design services, and any other services not otherwise included in this Agreement.
(Insert a description of each Additional Service the Architect shall provide, if not further described in an
exhibit attached to this document.)

«»

§ 4.2 Additional Services may be provided after execution of this Agreement, without invalidating the
Agreement. Except for services required due to the fault of the Architect, any Additional Services provided
in accordance with this Section 4.2 shall entitle the Architect to compensation pursuant to Section 11.3.

§ 4.2.1 The Architect has included in Basic Services € » ( & » ) site visits over the duration of the Project
during construction. The Architect shall conduct site visits in excess of that amount as an Additional
Service.

§ 4.2.2 The Architect shall review and evaluate Contractor’s proposals, and if necessary, prepare Drawings,
Specifications and other documentation and data, and provide any other services made necessary by
Change Orders and Construction Change Directives prepared by the Architect as an Additional Service.

§ 4.2.3 If the services covered by this Agreement have not been completed within ¢ » ( « » ) months of the
date of this Agreement, through no fault of the Architect, extension of the Architect’s services beyond that
time shall be compensated as Additional Services.

ARTICLE5 OWNER’S RESPONSIBILITIES

§ 5.1 Unless otherwise provided for under this Agreement, the Owner shall provide information in a timely
manner regarding requirements for and limitations on the Project, including a written program which shall
set forth the Owner’s objectives, schedule, constraints and criteria, including space requirements and
relationships, flexibility, expandability, special equipment, systems and site requirements. Within 15 days
after receipt of a written request from the Architect, the Owner shall furnish the requested information as
necessary and relevant for the Architect to evaluate, give notice of or enforce lien rights.

§ 5.2 The Owner shall establish and periodically update the Owner’s budget for the Project, including (1)
the budget for the Cost of the Work as defined in Section 6.1; (2) the Owner’s other costs; and, (3)
reasonable contingencies related to all of these costs. If the Owner significantly increases or decreases the
Owner’s budget for the Cost of the Work, the Owner shall notify the Architect. The Owner and the
Architect shall thereafter agree to a corresponding change in the Project’s scope and quality.



§ 5.3 The Owner shall furnish surveys to describe physical characteristics, legal limitations and utility
locations for the site of the Project, a written legal description of the site, and services of geotechnical
engineers or other consultants when the Architect requests such services and demonstrates that they are
reasonably required by the scope of the Project.

§ 5.4 The Owner shall coordinate the services of its own consultants with those services provided by the
Architect. Upon the Architect’s request, the Owner shall furnish copies of the scope of services in the
contracts between the Owner and the Owner’s consultants. The Owner shall require that its consultants
maintain professional liability insurance as appropriate to the services provided.

§ 5.5 The Owner shall furnish tests, inspections and reports required by law or the Contract Documents,
such as structural, mechanical, and chemical tests, tests for air and water pollution, and tests for hazardous
materials.

§ 5.6 The Owner shall furnish all legal, insurance and accounting services, including auditing services that
may be reasonably necessary at any time for the Project to meet the Owner’s needs and interests.

§ 5.7 The Owner shall provide prompt written notice to the Architect if the Owner becomes aware of any
fault or defect in the Project, including errors, omissions or inconsistencies in the Architect’s Instruments of
Service.

§ 5.8 The Owner shall endeavor to communicate with the Contractor through the Architect about matters
arising out of or relating to the Contract Documents.

§ 5.9 The Owner shall provide the Architect access to the Project site prior to commencement of the Work
and shall obligate the Contractor to provide the Architect access to the Work wherever it is in preparation
or progress.

ARTICLE 6 COST OF THE WORK

§ 6.1 For purposes of this Agreement, the Cost of the Work shall be the total cost to the Owner to construct
all elements of the Project designed or specified by the Architect and shall include contractors’ general
conditions costs, overhead and profit. The Cost of the Work does not include the compensation of the
Architect, the costs of the land, rights-of-way, financing, contingencies for changes in the Work or other
costs that are the responsibility of the Owner.

§ 6.2 The Owner’s budget for the Cost of the Work is provided in Initial Information, and may be adjusted
throughout the Project as required under Sections 5.2, 6.4 and 6.5. Evaluations of the Owner’s budget for
the Cost of the Work, the preliminary estimate of the Cost of the Work and updated estimates of the Cost of
the Work prepared by the Architect, represent the Architect’s judgment as a design professional. It is
recognized, however, that neither the Architect nor the Owner has control over the cost of labor, materials
or equipment; the Contractor’s methods of determining bid prices; or competitive bidding, market or
negotiating conditions. Accordingly, the Architect cannot and does not warrant or represent that bids or
negotiated prices will not vary from the Owner’s budget for the Cost of the Work or from any estimate of
the Cost of the Work or evaluation prepared or agreed to by the Architect.

§ 6.3 In preparing estimates of the Cost of Work, the Architect shall be permitted to include contingencies
for design, bidding and price escalation; to determine what materials, equipment, component systems and
types of construction are to be included in the Contract Documents, to make reasonable adjustments in the
program and scope of the Project and to include in the Contract Documents alternate bids as may be
necessary to adjust the estimated Cost of the Work to meet the Owner’s budget for the Cost of the Work.
The Architect’s estimate of the Cost of the Work shall be based on current area, volume or similar
conceptual estimating techniques. If the Owner requests detailed cost estimating services, the Architect
shall provide such services as an Additional Service under Article 4.



§ 6.4 If the bidding has not commenced within 90 days after the Architect submits the Construction
Documents to the Owner, through no fault of the Architect, the Owner’s budget for the Cost of the Work
shall be adjusted to reflect changes in the general level of prices in the applicable construction market.

§ 6.5 If at any time the Architect’s estimate of the Cost of the Work exceeds the Owner’s budget for the
Cost of the Work, the Architect shall make appropriate recommendations to the Owner to adjust the
Project’s size, quality or budget for the Cost of the Work, and the Owner shall cooperate with the Architect
in making such adjustments.

§ 6.6 If the Owner’s current budget for the Cost of the Work at the conclusion of the Construction
Documents Phase Services is exceeded by the lowest bona fide bid or negotiated proposal, the Owner shall
.1 give written approval of an increase in the budget for the Cost of the Work;
2 authorize rebidding or renegotiating of the Project within a reasonable time;
.3 terminate in accordance with Section 9.5;
4 in consultation with the Architect, revise the Project program, scope, or quality as required
to reduce the Cost of the Work; or
.5  implement any other mutually acceptable alternative.

§ 6.7 If the Owner chooses to proceed under Section 6.6.4, the Architect, without additional compensation,
shall modify the Construction Documents as necessary to comply with the Owner’s budget for the Cost of
the Work at the conclusion of the Construction Documents Phase Services, or the budget as adjusted under
Section 6.6.1. The Architect’s modification of the Construction Documents shall be the limit of the
Architect’s responsibility under this Article 6.
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§ 8.3 ARBITRATION

§ 8.3.1 If the parties have selected arbitration as the method for binding dispute resolution in this Agreement
any claim, dispute or other matter in question arising out of or related to this Agreement subject to, but not
resolved by, mediation shall be subject to arbitration which, unless the parties mutually agree otherwise,
shall be administered by the American Arbitration Association in accordance with its Construction Industry
Arbitration Rules in effect on the date of the Agreement.

§8.3.1.1 A demand for arbitration shall be made no earlier than concurrently with the filing of a request for
mediation, but in no event shall it be made after the date when the institution of legal or equitable
proceedings based on the claim, dispute or other matter in question would be barred by the applicable
statute of limitations. For statute of limitations purposes, receipt of a written demand for arbitration by the
person or entity administering the arbitration shall constitute the institution of legal or equitable
proceedings based on the claim, dispute or other matter in question.

§ 8.3.2 The foregoing agreement to arbitrate and other agreements to arbitrate with an additional person or
entity duly consented to by parties to this Agreement shall be specifically enforceable in accordance with
applicable law in any court having jurisdiction thereof.

§ 8.3.3 The award rendered by the arbitrator(s) shall be final, and judgment may be entered upon it in
accordance with applicable law in any court having jurisdiction thereof.

§8.3.4 CONSOLIDATION OR JOINDER

§ 8.3.4.1 Either party, at its sole discretion, may consolidate an arbitration conducted under this Agreement
with any other arbitration to which it is a party provided that (1) the arbitration agreement governing the
other arbitration permits consolidation; (2) the arbitrations to be consolidated substantially involve common
questions of law or fact; and (3) the arbitrations employ materially similar procedural rules and methods for
selecting arbitrator(s).

§ 8.3.4.2 Either party, at its sole discretion, may include by joinder persons or entities substantially involved
in a common question of law or fact whose presence is required if complete relief is to be accorded in



arbitration, provided that the party sought to be joined consents in writing to such joinder. Consent to
arbitration involving an additional person or entity shall not constitute consent to arbitration of any claim,
dispute or other matter in question not described in the written consent.

§ 8.3.4.3 The Owner and Architect grant to any person or entity made a party to an arbitration conducted
under this Section 8.3, whether by joinder or consolidation, the same rights of joinder and consolidation as
the Owner and Architect under this Agreement.
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§ 11.2 For Additional Services designated in Section 4.1, the Owner shall compensate the Architect as
follows:

(Insert amount of, or basis for, compensation. If necessary, list specific services to which particular
methods of compensation apply.)

«»
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§ 11.4 Compensation for Additional Services of the Architect’s consultants when not included in Section
11.2 or 11.3, shall be the amount invoiced to the Architect plus « » percent ( « » %), or as otherwise stated
below:
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§ 11.5 Where compensation for Basic Services is based on a stipulated sum or percentage of the Cost of the
Work, the compensation for each phase of services shall be as follows:

Design Development Phase « » percent ( « » %)
Construction Documents « » percent ( « » %)
Phase
Construction Phase « » percent ( « » %)
Total Basic Compensation one hundred  percent ( 100 %)
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§ 11.6 When compensation is based on a percentage of the Cost of the Work and any portions of the Project
are deleted or otherwise not constructed, compensation for those portions of the Project shall be payable to
the extent services are performed on those portions, in accordance with the schedule set forth in Section
11.5 based on (1) the lowest bona fide bid or negotiated proposal, or (2) if no such bid or proposal is
received, the most recent estimate of the Cost of the Work for such portions of the Project. The Architect
shall be entitled to compensation in accordance with this Agreement for all services performed whether or
not the Construction Phase is commenced.

§ 11.7 The hourly billing rates for services of the Architect and the Architect’s consultants, if any, are set
forth below. The rates shall be adjusted in accordance with the Architect’s and Architect’s consultants’
normal review practices.

(If applicable, attach an exhibit of hourly billing rates or insert them below.)

«»

Employee or Category _ Rate



§ 11.8 COMPENSATION FOR REIMBURSABLE EXPENSES

§ 11.8.1 Reimbursable Expenses are in addition to compensation for Basic and Additional Services and

include expenses incurred by the Architect and the Architect’s consultants directly related to the Project, as

follows:
A Transportation and authorized out-of-town travel and subsistence;
.2 Long distance services, dedicated data and communication services, teleconferences, Project

Web sites, and extranets;

Fees paid for securing approval of authorities having jurisdiction over the Project;

Printing, reproductions, plots, standard form documents;

Postage, handling and delivery;

Expense of overtime work requiring higher than regular rates if authorized in advance by the

Owner;

. Renderings, models, mock-ups, professional photography, and presentation materials
requested by the Owner;

.8 Expense of professional liability insurance dedicated exclusively to this Project or the
expense of additional insurance coverage or limits requested by the Owner in excess of that
normally carried by the Architect and the Architect’s consultants;

9 All taxes levied on professional services and on reimbursable expenses;

A0 Site office expenses; and

.11 Other similar Project-related expenditures.

o b e w

§ 11.8.2 For Reimbursable Expenses the compensation shall be the expenses incurred by the Architect and
the Architect’s consultants plus « » percent ( « » %) of the expenses incurred.
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§ 11.9 COMPENSATION FOR USE OF ARCHITECT’S INSTRUMENTS OF SERVICE
If the Owner terminates the Architect for its convenience under Section 9.5, or the Architect terminates this
Agreement under Section 9.3, the Owner shall pay a licensing fee as compensation for the Owner’s
continued use of the Architect’s Instruments of Service solely for purposes of completing, using and
maintaining the Project as follows:

«n

§11.10 PAYMENTS TO THE ARCHITECT
§11.10.1 An initial payment of « » ($ & » ) shall be made upon execution of this Agreement and is the
minimum payment under this Agreement. It shall be credited to the Owner’s account in the final invoice.
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ARTICLE 12 SPECIAL TERMS AND CONDITIONS
Special terms and conditions that modify this Agreement are as follows:

« »

ARTICLE 13 SCOPE OF THE AGREEMENT

§ 13.1 This Agreement represents the entire and integrated agreement between the Owner and the Architect
and supersedes all prior negotiations, representations or agreements, either written or oral. This Agreement
may be amended only by written instrument signed by both Owner and Architect.

§ 13.2 This Agreement incorporates the following documents listed below:
(List other documents, if any, including additional scopes of service and AIA Document E201™-2007,
Digital Data Protocol Exhibit, if completed, forming part of the Agreement.)

i« »



