August 2020 2:150-AP

School Board

Administrative Procedure - Superintendent Committees

The Superintendent or designee creates Superintendent or administrative committees as deemed
necessary, makes all appointments, and directs all activities. A Superintendent or administrative
committees reports to the Superintendent or administrator who directs its activities, The
Superintendent or designee should consult the Board Attorney (a) concerning whether any of these
committees must comply with the Open Meetings Act {OMA), and/or (b) to receive guidance for
ensuring that the meetings either comply with OMA requirements or do not trigger OMA.1 Unless
otherwise indicated, the listed Superintendent or administrative committees are optional:

Communicable and Chronic Infectious Disease Program Task Force

This task force assists in the development and review of a chronic and infectious disease program
consistent with the District’s policies and State and federal laws and reguiations, and reports directly
to the Superintendent or designee. Appointments are made to the task force only if the Superintendent
or designee determines that its input is desirable. See Board policies 5:40, Communicable and
Chronic Infectious Disease; and 7:280, Communicable and Chronic Infectious Disease.

Task force members include the Superintendent or designee, school medical advisor, a school nurse,
and representatives from the School Board, local health department, PTA, the professional staff, and
other employee groups.

Communicable and Chronic Infectious Disease Review Team

This review team monitors those employees and students who have a communicable and chronic
infectious disease, and:

1. Reviews individual medical case histories.

2. Recommends the most appropriate educational setting for a student, which may include
temporary removal from and return to the regular educational setting.

3. Recommends the most appropriate work setting for an employee; this may include retention
in his/her present position, transfer to another position, or temporarily excused from or
returned to his‘her work assignment.

Team members include the District’s medical advisor, a school nurse, the Building Principal, and the
Superintendent or designee.

The review team is guided by the Board’s policies, Ill. Dept. of Public Health (IDPH) rules and
regulations, and all other applicable State and federal laws. It reports directly to the Superintendent or

The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted.

1 Superintendent and administrative committees are generally not governed by the Open Meetings Act (OMA), but the
operation and function of specific committees may make the Act applicable. For example, any committee, whether
superintendent or board, having as members at least a majority of the quorum (three out of seven) of the board, will be
subject to OMA. 5 ILCS 120/1.02. Other factors thal determine whether a committee is governed by OMA include “who
appoints the members of the entity, the formality of their appointment, and whether they are paid for their tenure; the
enlity’s assigned duties, including duties reflected in the entity’s bylaws or authorizing statute; whether its role is solely
advisory or whether it also has a deliberative or investigative function; whether the entity is subject to government control or
otherwise accountable to any public body; whether the group has a budget; its place within the larger organization or
institution of which il is a parl; and the impact of decisions or recommendations that the group makes.” University
Professionals v, Stukel, 344 Il App.3d 8§56, 8635 (1st Dist. 2003).

2:150-AP Page 1 of 7
©2020 Policy Reference Education Subscription Service
1ilinois Association of School Boards. Afl Rights Reserved.
Piease review this material with your school board atiorney before use.




designee. See also policies 5:40, Comwpnmicable and Chronic Infectious Disease; and 7:280,
Communicable and Chronic Infectious Disease. The review team consults the employee’s or the
student’s personal physician and local health department officials before making any
recommendations.

The Communicable and Chronic Infectious Disease Review Team respects the privacy rights of each
employee and student and takes such precautions as may be necessary to secure confidentiality.

Food Allergy Management Committee

This committee develops and implements the District’s Food Allergy Management Program and
reports directly to the Superintendent or designee. It monitors the program for effectiveness and
establishes a schedule for the Superintendent to report this information to the Board. See policy
7:285, Food Allergy Management Program, based upon the ISBE/JADPH Guidelines at:
www.isbe.net/Documents/food_allergy guidelines.pdf. See also the modifiable Microsoft® Word
version of the ISBE/IDPH Guidelines at: www.isbe.net/Pages/Food-Allergy-Guidelines.aspx.

Committee members include District-level administrators, Building Principals, the District Safety
Coordinator (see 4:170-APt, Comprehensive Safety and Security Plan, Part C, District Safety
Coordinator and Safety Team; Responsibilities), District 504 Coordinator (see policy 6:120,
Education of Children with Disabilities), staff members, parents/guardians, community members, and
students.

Emplovee Substance Abuse Prevention Committee

This committee makes recommendations directly to the Superintendent or designee regarding the
issues of employee substance abuse and resulting employee conduct standards, and:

1. Cooperates with community and State agencies on substance abuse programs.

2. Gathers information about substance abuse and suggests methods to disseminate it to
employees.

3. Develops a support network that encourages employees to self-refer for treatment and
suggests procedures for early identification and treatment.

4. Recommends procedures that would protect the privacy of employees while taking into
consideration any directives from the Board to the Superintendent regarding the District’s
obligation to provide a safe environment and to ensure high quality performance, which may
include but not be limited to:

a. Securing training for designated district employees to educate them to identify symptoms
of being impaired by or under the influence of substances prohibited by policy. For
g,uldance about what impeired by or under the ny‘htence of means, see:

i. Footnote discussions in numbers five and six in policy 5:50, Drug- and Alcohol-Free
Workplace,; E-Cigarette, Tobacco, and Cannabis Prohibition;

ii. 625 ILCS 5/11-501.2 and 5/11-501.9, amended by P.A. 101-27 (chemical and other
tests, validity, etc., a/k/a field sobriety tests);

iii. 410 ILCS 705/10-50(d), added by P.A. 101-27 (an employer may consider an
employee to be impaired or under the influence of cannabis if the employer has a
good faith belief that an employee manifests specific articulable symptoms while
working that decrease or lessen the employee’s performance of the duties or tasks of
the employee’s job position, including symptoms of the employee’s speech, physical
dexterity, agility, coordination, demeanor, irrational or unusual behavior, or
negligence or carelessness in opetating equipment or machinery; disregard for the
safety of the employee or others, or involvement in any accident that results in
serious damage to equipment or propetty; disruption of a production or
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manufacturing process; or carelessness that results in any injury to the employee or
others) (Note: Consult the Board Attorney about identifying cannabis use)); and

iv. Professional development opportunities in the area, e.g., local law enforcement
agencies may be a place to begin.

b. Implementing a reasonable suspicion and/or drug testing? program(s) to enhance the
District’s ability to identify and discipline employees suspected of being impaired by
and/or under the influence of prohibited substances. Note: Consult the Board Attorney
before implementing any drug-testing program(s) or disciplining employees based upon
the results of these programs. Drug testing will likely assist the District with the
challenges of identifying cannabis-related issues, but the science behind impairment
identification and behavioral testing for cannabis impairment is new and emerging.

¢. Addressing expectations for employees in positions of leadership who are perpetually on
call3 due to the nature of their positions and responsibilities.

d. Holding licensed educators to a higher standard than non-licensed employees due to their
professional code of conduct expectations.

e. Holding employees working directly with students to a higher standard than employees
not working directly with students,

5. Recommends a method to explicitly inform employees of the consequences of violating the

District’s policy.

6. Recommends best practices for discipline of employees who are suspected of or violating the

District’s policy. 4

Committee members include the Superintendent or designee, the District’s medical advisor/medical
review officer, and employee representatives from both professional and educational support
personnel. The committee is guided by Board policies, administrative procedures, and relevant State
and federal statutes. See policies 5:50, Drug- and Alcohol-Free Workplace; E-Cigarette, Tobacco,
and Cannabis Prohibition, 5:120, Employee Ethics; Conduct; and Conflict of Interest, and
administrative procedure 5:120-AP2, Employee Conduct Standards.

Pandemic Planning Team

This team builds a strong relationship with the local health department and emergency medical
agencies and uses their assistance to develop and implement a comprehensive pandemic influenza
school action plan and build awareness of the final plan among staff, students, and community. See
policy 4:180, Pandemic Preparedness; Management,; and Recovery, and its procedures,

Team members may include one or two Board members, administrators, and staff members. It reports
directly to the Superintendent or designee.

The footnotes are not intended to be part of the adopted policy; they shouid be removed befere the policy is adopted.

2 The best practice for ensuring the strongest defense when disciplining an employee for undertaking tasks while being
impaired andfor under the influence of prohibited substances is a confirmed, positive, drug test used in combination with
reasonable suspicion of impairment. Drug testing may be cost prohibitive and disruptive for school districts while also
presenting several other legal considerations, including possible collective bargaining implications upon request by the
employee representative. For example, while the Americans with Disabilities Act allows the results of such tests to be used
as the basis for disciplinary action (42 U.S.C. §12114; 29 C.F.R. §1630.16 (c), drug tests may still violate other laws, e.g.,
Title VI and the Rehabilitation Act (42 U.S.C. §2000¢ et seq.; and 29 U.S.C. §706 et seq.}). Identifying and disciplining
employees for cannabis use on a drug testing alone may present a unique sot of challenges because cannabis can remain in a
person’s system for weeks.

3 See f/n 3 of sample policy 3:30, Drug- and Aleohol-Free Workplace; E-Cigarette, Tobacco, and Cannabis
Frohibition.

4 Consult the board attorney regarding any disciplinary action explored for employees based solely on a positive
cannabis test resull. Employee discipline optiens may be an item on which collective bargaining may be required.
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Sex Equity Cominittee

This committee supports the District’s efforts to eliminate sexual harassment by advising the
Superintendent or designee on prevention, intervention, and education. Committee members may
include community representatives, District administrators, teachers, and students. See policies 2:260,
Uniform Grievance Procedure; 2:265, Title IX Sexual Harassment Grievance Procedure; 5:10, Equal
Employment Opportunity and Minority Recruitment, 5:20, Workplace Harassment Prohibited,; 5:90,
Abused and Neglected Child Reporting; 7:10, Equal Educational Opportunities; 7:20, Harassment of
Students Prohibited, 7:180, Prevention of and Response to Bullying, Intimidation, and Harassment,
and 7:185, Teen Dating Violence Prohibited.

School Violence Prevention Team

This team builds awareness about and supports the development and implementation of the District’s:

1. Targeted School Violence Prevention Program. See policy 4:190, Targeted School Violence
Prevention Program, and procedure 4:190-AP1, Targeted School Violence Preveniion
Program.

2. Anti-bullying program, when and as appropriate. See policy 7:180, Prevention of and Response to
Bullying, Intimidation, and Harassment, and procedure 7:180-APi, Prevention,
Identification, Investigation, and Response to Bullying.

All Building Principals or their designees must be on this team. Other team members may include the
District Safety Coordinator (see procedure 4:170-AP1, Comprehensive Sqafety and Security Plan, Part
C, District Safety Coordinator and Safety Team, Responsibilities), law enforcement representatives,
Board Attorney, District psychologist(s), mental health workers and/or social service agencies, faith
leaders, community members, and students. It reports directly to the Superintendent or designee.

Title I Parent Advisory Committee

This committee is required if the District receives or desires to receive Title I funds, See policy 6:170,
Title I Programs; procedure 6:170-AP1, E1, District-Level Parent and Family Engagement Compact,
20 U.S.C. §§6312(a)(1)A), 6318(a)(2)(F). The committee supports the development and
implementation of the District’s Title I plan. Hs activities may include, at the Superintendent or
designee’s directive:

1. Facilitating the active involvement of parents/guardians in their children’s academic success
by such activities as coordinating Title 1 parent-teacher conferences, providing information to
help parents/guardians assist their children, coordinating volunteer or paid participation by
parents/guardians in school activities, and establishing a process to respond to
parents/guardians’ inquiries and recommendations.

2. Distributing Title I informational materials.

3. Consulting regarding the District’s Title I Plan.

4. Supporting the implementation of Board policy 6:170, Title I Programs.

Committee members include parents/guardians and family members of Title I children. It reports
directly to the Superintendent or designee.
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PERA (Performance Educational Reform Act) Joint Committee and the RIF (Reduction in Force)
Joint Committee 5

Each committee listed below is required until its function has been fulfilled; each reports directly to
the Superintendent or designee.

1. PERA joint committee. This mandatory committee develops a plan for incorporating data and
indicators of student growth into the evaluation plan. The joint committee is “composed of
equal representation selected by the district and its teachers, or where applicable, the
exclusive bargaining representative of its teachers.” 105 ILCS 5/24A-4(b). If, within 180
calendar days of the committee’s first meeting, the committee does not reach an agreement on
the plan, the District must implement ISBE’s model evaluation plan with respect to the use of
data and indicators on student growth. The amendment of an evaluation plan continues to be
a mandatory subject of bargaining. This committee also agrees to the panel of qualified
evaluators that reviews appeals of unsatisfactory performance ratings and determines the
criteria for successful appeals.6 105 ILCS 5/24A-5.5, added by P.A. 101-591.

2. RIF joint committee. This mandatory committee convenes annually to consider issues
identified in the statute concerning the selection of teachers for layoff. 105 ILCS 5/24-12(c).
On or before December 1 each year, the RIF joint committee must be established and must
hold its first meeting. }t is composed of individuals appointed by the Board and the teachers
(or the exclusive bargaining representative of its teachers).

Concussion Oversight Team

The Concussion Oversight Team is required until its function has been fulfilled; it reports directly to
the Superintendent or designee. State law requires the team to establish protocols for return-to-play
and return-to-fearn for students who have suffered a concussion or head injury during interscholastic
athletic activities. See policy 7:305, Student Athlete Concussions and Head Injuries. 105 ILCS 5/22-
80(d), amended by P.A. 100-309. The Board must appoint or approve a Concussion Oversight Team.
Section 22-80(d) identifies who must be on each Concussion Oversight Team. A physician, to the
extent possible, must be on the Team. If the school employs an athletic trainer and/or nurse, they must
be on the Team to the extent practicable. The Team must include, at a minimum, one person who is
responsible for implementing and complying with the return-to-play and return-to-learn protocols
adopted by the Team. Other licensed health care professionals may be appointed to serve on the
Team. If it is not practicable for a physician, athletic trainer and/or nurse to be on the Team and other
licensed health care professionals are not appointed to serve on the Team, the Team may be
composed of only one person who need not be a licensed healthcare professional; however, that
individual may not be a coach.

Wellness Committee 7

The Wellness Committee includes at least one representative from each of the following groups:
parents, students, representatives of the school food authority, teachers of physical education, school

The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted.

5 These committees are not subject to OMA. 105 ILCS 5/24A-4(b) and 105 [LCS 5/24-12(c), respectively, amended by
P.A. 100-768.

6 The PERA joint committee does not determine what rating will be issued o replace an unsatisfactory rating in the
event of a successiut appeal; that issue must be collectively bargained. 105 ILCS 5/24A-5.5, added by P.A. 101-591.

7 Establishing a wellness committee is optional. The preambie to 7 C.F.R. §210.31(d}(1) suggests one method to
comply with the rules is by: “identifying individuals” to serve on a “local school weliness policy committee.” However, the
final text of 7 C.F.R. §210.31{d)1) does not specifically require districts to establish a local school wellness policy
committee — only that they “permit [groups listed in the procedure above] to participate ... . See alse f/n 23 in sample
policy 6:50, School Wellness. If a district establishes a wellness comimittee, it should be listed here.
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health professionals, a member of the Board8 school administrators,9 and members of the
community. It reports directly to the Superintendent or designee. Individuals of this committee will
participate in the development, implementation, periodic reviews, and updates of policy 6:50, School
Wellness. 7 C.F.R. §210.31(d)(1).

Children’s Advocacy Center Communication Committee 10

This comimittee supports the implementation of the Alleged Incidents of Sexual Abuse; Investigations
subhead of policy 5:90, Abused and Neglected Child Reporting. It includes the District
Nondiscrimination Coordinator, District Safety Coordinator, and at least one representative from each
of the following groups: District-level administrators, Building Principals, school personnel, and
employees from the accredited Children’s Advocacy Center (CAC) that serves the District. The CAC
Communication Committee reports directly to the Superintendent or designee. See policy 5:90,
Abused and Neglected Child Reporting, and administrative procedure 5:90-AP, Coordination with
Children’s Advocacy Center.

Educational Technology Committee 1

This committee supports the implementation of policy 7:345, Use of Educational Technologies;
Student Data Privacy and Security. Committee members report directly to the Superintendent and
may include the Head of Information Technology, District-level administrators, Building Principals,
and teachers. See administrative procedure 7:345-AP, Use of Educational Technologies; Student Data
Privacy and Security.

Remote Learning Committee 12

This committee develops a plan for instruction in grades pre-kindergarten through 12 and presents it
the Superintendent for approval who then presents it to the Board for adoption when the:

1. Governor declares a disaster due to a public health emergency (20 [L.CS 3305/7); and
2. State Superintendent of Education declares a requirement for the District to implement and use
Remote Learning Days (RLDs) or Blended Remote Learning Days (BRLDs).

The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted.

8 See f/n 1 above. As much of the work of developing a plan to involve local stakeholders is administratives/staff work
rather than governance work, the best practice is to have a wellness committee be an administrative committee, but consult
the board attorney for guidance about the application of the OMA when three or more board members serve on this
committee.

9 If & board wants to comply with the U.S. Dept. of Agriculture’s encouragement to include Supplemental Nutrition
Assistance Program Education (SNAP-ED) coordinators or educators in the group to provide input about the wellness
policy, insert: “Supplemental Nutrition Assistance Program Education (SNAP-ED) eoordinators, educators,” immediately
before: ©, and members of the community.”

10 Establishing a Children’s Advocacy Center (CAC) communication commitiee is optional and only applies to school
districts within a county served by an accredited CAC, See fin 13 in sample policy 5:90, Abused and Neglected Child
Reporting, and 5:90-AP, Coordination with Children’s Advocacy Center.

11 Establishing an Educational Technology Committee is optional, The Student Oaline Personal Protection Act
(SOPPA), amended by P.A. 101-516, eff. 7-1-21, centralizes decision making about what K-12 online sites, services, and
applications wiil be used in schools by requiring boards to adopt a policy for designating which district employees are
authorized to enter into agreements with operators who collect personally identifiable information about students. See
policy 7:343, Use of Fducational Technologies; Student Data Privacy and Security, and 7:345-AP, Use of Educational
Technologies; Student Data Privacy and Security.

12 Establishing this committee is optional. 105 ILCS 5/10-30, added by P.A. 101-643, requires “the district to adopt a
remote and blended remote learning day pian approved by the district superintendent” when certain emergency conditions
exist that are related to the management of a public heaith emergency under the Ill. Emergency Management Act. See fin 1
in sample administrative procedure 6:20-AP, Remote and/or Blended Remote Learning Day Plan(s). A committee can assist
the superintendent to ensure all the statutory requirements for implementing, monitoring, and amending the plan are met.
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After adoption of the plan by the Board, this committee supervises the implementation of 6:20-AP,
Remote and/or Blended Remote Learning Day Plan(s), will report directly to the Superintendent or
designee, and exists until its function has been fulfilled.
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August 2020 2:250-E2

School Board

Exhibit - Inmediately Available District Public Records and Web-Posted Reports and
Records 1

[For use by only those Districts that have websites. |

The District’s Freedom of Information Officer designates the public records that are listed in this
table as being immediately available to the public. The records that are asterisked (*) are posted on
the District’s website and may be immediately inspected, downloaded, printed, and/or copied. Any
asterisked public record is also immediately available for inspection or copying upon request at the
District’s administrative office during its regular business hours, provided any applicable fees are
paid. Records not asterisked (*) will be provided within five business days as allowed by the Freedom
of Information Act, provided any applicable fees are paid.

Web-posted records and information (use of an * is|Web-posting statutory reference and
explained in the paragraph above this table) special instructions

*Annual schedule of regular meetings for the current|5 ILCS 120/2.02.
school year that are posted at the beginning of each
calendar or fiscal year

*Public notice of each Board meeting that is posted at
least 48 hours before the meeting and remains posted
until the meeting is concluded

*Agenda of each regular meeting that is posted at least
48 hours before a meeting and remains posted until the
meeting is concluded

Note: For school districts that do not post board meeting
notices and/or agendas on a website (because they do not
have a website maintained by a full time staff member),
the notice and agenda must be continuously available for
public review during the entire 48-hour period preceding

The footnotes are not intended 1o be part of the adopted policy; they should be removed before the policy is adopted.

1 This exhibit has two purposes: (1) to identify lhe data and documents that must be posted on a district’s website, if
the district has a website; and {2) to fulfill the requirement in the Freedom of Information Act (FOIA) for the district’s FOIA
officer to designate the public records that are immediately available to the public. 5 ILCS 140/3.5(a). Many attorneys agree
that using the required iterns for web-posting is an easy and practical way for the FOIA Officer to develop a list of public
records that are immediately available. Some attorneys prefer that the district also retain copies of its web-posted pubiic
records for immediate inspection and/or copying upon reguest at the administrative office. The introductory paragraph
manages this issue by indicating that copies of certain identified public records will also be immediately available in the
district’s administrative office. This exhibit suggests identifying public records for immediate availability that are easily
reproduced and stored, i.e., not voluminous. The FOIA Officer should customize this list as appropriate to the district’s
circumstances.

Note, however, that simply referring a FOIA requester to a responsive document that is available on the district’s
website is not a sufficient response and that a copy must be provided on request. Sec reference in [ll. Public Access
Counseler binding opinion 10-1. Consull the board attorney for ideas to manage the district’s specific FOIA compliance
issues.
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Web-posted records and information (use of an * is
explained in the paragraph above this table)

Web-posting statutory reference and
special instructions

the meeting

*Qfficial open meeting minutes that are posted within 10
days of the Board’s approval and remain posted for at
least 60 days

5 ILCS 120/2.06(b).

*Description of the District and its records including:

1. Summary of the District’s purpose

2. Functional subdivisions

3. Total amount of operating budget

4. Number and location of all of its separate offices

5. Approximate number of full- and part-time
employees (see also, salary and benefits
information report for the Superintendent,
administrators, and teachers, District’s Statement
of Affairs)

6. Identification and membership of the Board

7. Brief description of the methods whereby the
public may request information and public
records

8. Directory information for the Freedom of}
Information Officer

9. Address where requests for public records should
be directed

10, Fees

5 ILCS 140/4.

The District must prominently post the list
at each administrative office and make it
available for inspection and copying.

*A hyperlink to an email address(es) for members of the
public to communicate with members of the Board

50 ILCS 205/20.

The hyperlink must be easily accessible
from the District’s home page.

Annual budget for current fiscal year, itemized by
receipts and expenditures

105 ILCS 5/17-1.2.

This may be accomplished using Ili. State
Board of Education (ISBE) School
District Budget Form (50-36) or the
summary pages from it. 2

The District must notify ifs students’
parents/guardians when the budget is web-
posted along with its website address.

*District Report Card and a Report Card for each School

1G5 ILCS 5/10-17a, amended by P.A.s

The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopled,

2 For scheol officials who are concerned that some of their district’s constituents may not have the proper software to
access these documents, the 1l State Board of Education (ISBE) provides links to free viewer or reader products that
support the ISBE School District Budget Form (50-36). These products can be downloaded and used to access the budget as
posted on the district’s website. See www.isbe.net/Pages/School-District-Joint-Apreement.aspx.
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Web-posted records and information (use of an * is
explained in the paragraph above this table)

Web-posting statutory reference and
special instructions

(the Report Cards will be provided by ISBE by Oct. 31
of each year)

100-364, 100-448, 100-807, and 100-
1121.

Annually, no more than 30 calendar days
after receiving the Report Cards from the
State Superintendent, the District must:
(1) present them at a regular Board
meeting, (2) post them on the District’s
website, (3) make them available to a
newspaper of general circulation serving
the District, and (4) upon request, send
them home to parents/guardians. 105
ILCS 5/10-17a(5}.

The District also must send a written
notice home to parents/guardians stating:
(1) that the Report Cards are available on
the website, (2) the website’s address, (3)
that a printed copy will be sent upon
request, and (4) the telephone number to
request a printed copy. Id.

*A list of all contracts in excess of $25,000 and any
contracts with an exclusive bargaining representative

105 ILCS 5/10-20.44.

There is no statutory timeline for web-
posting.

Each year, in conjunction with the
submission of the Statement of Affairs to
ISBE, before Dec. 1, the District must
submit to ISBE an annual report on all
contracts over $25,000 awarded during
the previous fiscal year.

*Contract(s) with any commercial driver (training
school(s) for driver education

105 ILCS 5/27-24.2, amended by P.A.
100-465.

The District is required to web-post this
document if it has a website, If the District
has no website, it must make the contract
available upon request.

Annual Statement of Affairs

105 1ILCS 5/10-17.

The District is not required to web-post
this document. It must, annually by Dec.
1, submit the Statement {o ISBE for
posting on ISBE’s website, have copies of
the Statement available in the main
administrative  office, and publish a
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Web-posted records and information (use of an * is
explained in the paragraph above this table)

Web-posting statutory reference and
special instructions

summary of the Statement in a newspaper
of general circulation published in the
District.

*Explanation of the data elements of covered
information3 that the District collects, maintains, or
discloses to any person, entity, third party, or
governmental agency.

*A description of the proceduresd that parents/guardians
may use to carry out their rights under 105 ILCS
85/33(c)( 1), (2), & (3) added by P.A. 101-516, eff. 7-1-
21, including the right to:
1. Inspect and review their child’s covered
information

2. Request a paper or electronic copy of their
child’s covered information
3. Request corrections for factual inaccuracies

contained in their child’s covered information.

105 ILCS 85/27(a)(1), added by P.A. 101-
516, eff. 7-1-21.

The explanation of data elements of
covered information must be clear and
understandable by a layperson and cover
the following: (1) how the District uses
the covered information; (2} to whom or
what entities the District discloses the
covered information, and (3) for what
purpose the District discloses the covered
information.

The explanation of data elements and
description of parent rights procedures
must be updated by Jan. 31 and July 31
each year, as needed.

*A list of operators with whom the District has written
agreements and the following for each operator:

1. Copy of the agreement
2. Business address
3. List of any subcontractors to whom covered

information may be disclosed or a link to a page
on the operator’s website that clearly lists the
subcontractors

105 TLCS 85/27(a)(2) & (3), added by
P.A. 101-516, eff. 7-1-21.

The District must post new operator
contracts and an explanation of the data
elements of covered information disclosed
to the operator (see immediate row above)
within 10 business days after entering into
the contract. 105 ILCS 85/27(c), added by
P.A. 101-516, eff. 7-1-21.

This list must also be updated by Jan, 31
and July 31 each vear, as needed.

*A list of breaches of covered information maintained by

105 1LCS 85/27(a)(5), added by P.A. 101-

The footnotes are nol intended to be part of the adopted policy; they should be removed before the policy is adopted.

3 Covered information means personally identifiable information

or material (PII) or information linked to Pl in any

media or format that is not publicly available and is any of the following: (1) created by or provided to an operator by a
student or the student’s parent/guardian in the course of the student’s/guardian’s use of the operator’s site, service or
application for K-12 school purposes; (2) created by or provided to an operator by an employee or agent of the District; or
(3) gathered by an operator through the operation of its site, service, or application. 105 ILCS 85/5, amended by P.A. 10}-
516, eff. 7-1-21. Operators are cntities that operate Internet websites, online services, online applications, or mobile
applications that are designed, marketed, and used for K-12 school purposes. Id. See sample administrative procedure 7:345-
AP, Use of Educational Technologies; Data Privacy and Security, for additional infermation regarding posting requirements
under Student Online Personal Protection Act, 105 ILCS 85/, amended by P.A. 101-516, eff. 7-1-21, and sample exhibil
7:345-AP, E1, Student Covered Information Reporting Form, for a sample reporting format.

4 Districts may choose to, but are not required fo, include a description of these procedures in a student handbook.
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Web-posted records and information (use of an * is

explained in the paragraph above this table)

Web-posting statutory reference and
special instructions

the school or an operator involving 10% or more of the
Distriet’s student enrcliment. The list must include:

I. Number of students whose covered information
was involved in the breach, unless the breach
involved personal information as defined in the
Personal Information Protection Act, 815 ILCS
530/5, in which case the number of students

involved may not be disclosed.

2. Date, estimated date, or estimated date range of]
the breach
3. Name of the operator, if applicable

516, eff. 7-1-21.

The District must update breach
information by Jan. 31 and July 31 each
year, and it must remain on the District’s
website for at least five years after the
District adds it to the list. Breaches that
occurred (or were estimated to have
oceurred) prior to 7-1-21 or breaches that
were posted more than five years prior to
updating the current list do not need to be
posted. 5

*Board policy 7:180, Prevention of and Response to
Bullying, Intimidation, and Harassment

*Information developed as a result of the evaluation and
assessment of the bullying policy’s outcomes and
effectiveness

105 ILCS 5/27-23.7(b)(10) and (11).

*Contact information for the District’s Title 1X
Coordinator(s) and Board policies 2:260, Uniform
Grievance Procedure; and 2:265, Title IX Sexual
Harassment Grievance Procedure

34 C.F.R. §106.8.

*Training materials for any individuals designated as
Title IX Coordinator(s), investigators, decision-makers,
and informal resolution facilitators

34 C.F.R. §106.45(b)(10)(iXD).

Naming only the training provider and
course does not meet this requirement.
The U.S. Dept. of Education (DOE)
requires training materials be publicly
available “so that a district’s approach to
training Title IX personnel may be
transparently viewed by the [district’s]
educational community and the public,
including for the purpose of holding a
[district] accountable for using training
materials that comply with [Title IX]
regulations.” 85 Fed. Reg. 30254. Consult
the board attorney regarding this
requirement; making training materials of

third-party consultants publicly available

The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted.

5 105 ILCS 85/27(d), added by P.A. 101-516, eff. 7-1-21, states that individual notification to the parent/guardian of a
child whose covered information was breached may be delayed if a law enforcement agency determines that notification
will interfere with a criminai investigation and provides the District with a written request for a delay of notice. This basis
for delay does not specifically apply to the more general website notification of a breach, however, such a delay may also be
warranted depending upon the circumstances. Consult the board attorney for guidance on this issue.

2:250-EH2
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Web-posted records and information (use of an * is
explained in the paragraph above this table)

Web-posting  statutory reference and
special instructions

may violate their intellectual property
rights. The DOE acknowledged the
potential  for  intellectual  property
violations, suggesting that districts either
“secure permission from the consultant to
publish the training materials” or create
their own fraining materials. 85 Fed. Reg.
30412.

*Board policy 7:20, Harassment of Students Prohibited,
and age-appropriate explanations of its contents in
student handbook(s)

105 ILCS 5/10-20.69 (final citation
pending), added by P.A. 101-418.
The District must have an age-

appropriate policy on sexual harassment
(1) in the student handbook(s), (2) posted
on the District’s website, and (3) posted in
any other area where policies, rules and
standards of conduct are posted in each
school.

*Board policy 7:290, Suicide and Depression Awareness
and Prevention

105 ILCS 5/2-3.166.

* Administrator and Teacher Salary and Benefits Report
(itemized salary report for the Superintendent and all
administrators and teachers); benefits includes without
limitation vacation days, sick days, bonuses, annuities,
and retirement enhancements

105 ILCS 5/10-20.47. 6

Annually on or before Oct. 1: (1) the
information must be presented at a regular
Board meeting and posted on the
District’s website, and (2) after the Board
meeting at which the information was
presented, the Report must be provided to
ISBE.

*Information regarding a Severance Agreement entered
into because an employee or contractor was found to
have engaged in sexual harassment or sexual
discrimination

50 ILCS 205/3c, added by P.A. 100-1040.

Within 72 hours of Board approval, the
District must post: (1) the nameftitle of
person receiving payment ‘under the
severance agreement, (2) the amount of
payment, (3) that the employee or
contractor was found to have engaged in
sexual harassment or sexual
discrimination, as applicable, and (4) the
date, time, and location of the meeting at

The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted.
6 105 ILCS 5/10-20.47 does not specify whether a district must provide employee names as parl of its salary and
benefits report. The general practice of districts has been to include names in the report, Consult the board attorney for

guidance on this issue.
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Web-posted records and information (use of an * is
explained in the paragraph above this table)

Web-posting statutory reference and
special instructions

which the agreement was approved.

Note: The Government Severance Pay
Act (GSPA), 5 ILCS 415/10(a)(2), added
by P.A. 100-895, prohibits an employee of
a school district with contract provisions
for severance pay from receiving any
severance if he or she is fired for
misconduct by the board, which includes
sexual harassment and/or discrimination.
Id. at 415/5. For more discussion about
the reconciling these laws, see f/n 6 in
policy  2:260,  Uniform  Grievance
Procedure.

*As an employer that participates in the I, Municipal
Retirement Fund (IMRF), a compensation report for
employees who have a total compensation package that
exceeds $75,000 per year; fotal compensation package
means salary, health insurance, a housing allowance, a
vehicle allowance, a clothing allowance, bonuses, loans,
vacation days granted, and sick days granted

As of PRESS Issue 105 (Aug. 2020), IASB has not
received a response from the Ill. Attorney General’s
office to its request for guidance concerning whether this
requirement applies to employees who do not participate
in IMRF, e.g., TRS participants.

51LCS 120/7.3.

The report must be posted within six
business days after the District approves a
budget. The District may choose to post a
physical copy of this information at its
principal office in licu of posting the
information directly on the website in
which case it must post directions on the
website for accessing that information.

*As an employer that participates in the IMRF, a
compensation report for employees who have a total
compensation package that is equal to or in excess of
$150,000 per year; total compensation package means
payment by the employer to the employee for salary,
health insurance, a housing allowance, a vehicle
allowance, a clothing allowance, bonuses, loans, vacation
days granted, and sick days granted

As of PRESS Issue 105, 1ASB has not received a
response from the 1H. Attorney General’s office to its
request for guidance concerning whether this
requirement applies to employees who do not participate
in IMRF, e.g., TRS participants.

5 1LCS 120/7.3.

The report must be posted at least six days
before the District approves an
employee’s total compensation package
that is equal to or in excess of $150,000.
The District may choose to post a physical
copy of this information at its principal
office in lieu of posting the information
directly on the website in which case it
must post directions on the website for
accessing that information.

A description of activities to address intergroup conflict
(an optional program authorized by Sec. 27-23.6)

105 TLCS 5/27-23.6(c).

*Names of Board members who have completed

105 ILCS 5/10-16a requires the Disfrict to

2:250-E2
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Web-posted records and information (use of an ¥ is
explained in the paragraph above this table)

Web-posting statutory reference and
special instructions

professional development leadership training

post on its website the names of all Board

members who have completed
professional  development leadership
training. The web-posting may be

expanded to log all Board members’
training and development activities.

5 ILCS 120/1.05(b) and (c) require each
Board member to complete training on the
Open Meetings Act. After completing the
training, each Board member must file a
copy of their certificate of completion
with the Board.

105 ILCS 5/24-16.5 requires each Board
member to complete a training program
on performance evaluations before voting
on a dismissal based on a performance
evaluation pursuant to the Performance
Evaluation Reform Act.

Immunization data reported to ISBE by each Nov. 15

105 ILCS 5/27-8.1(6).

By Dec. 1, the District must annually
make the immunization dafa that it must
report to ISBE each vyear publicly
available. The data, not its format, must
be identical to the data reported to ISBE.
Boards have control over the method(s)
used to make this data publicly available.
One method is 1o instruct the reader to ask
for the data directly from ISBE.

Information on mental health issues and local treatment
FesOurces

The 1I. House of Representatives
encouraged this in HR 478 (5-31-15).

All reliable assessments, scored by entities other than the
District that are administered in each of the District’s
schools.

05 ILCS 5/22-82(b).

These must be made available to parents
and/or guardians through the District’s
website or paper handouts.

*The District’s Remote and/or Blended Remote Learning
Day Plan.

105 ILCS 5/10-30(6), added by P.A. 101-643.
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August 2020 2:260
School Board

Uniform Grievance Procedure 1

A student, parent/guardian, employee, or community member should notify any District Complaint
Manager if he or she believes that the School Board, its employees, or its agents have violated his or
her rights guaranteed by the State or federal Constitution, State or federal statute, or Board policy2, or
have a complaint regarding any one of the following: 3

1. Title II of the Americans with Disabilities Act, 42 17.5.C. §12101 gt seq. 4

2. Title IX of the Education Amendments of 1972, 20 U.S.C. §1681 ef seq., excluding Title IX
sexual harassment complaints governed by policy 2:265, Title IX Sexual Harassment
Grievarice Procedire

3. Section 504 of the Rehabilitation Act of 1973, 29 U.S.C. §791 et seq. 5

The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted.

1 State or federat law requires this subject matier be covered by policy and controls this policy’s content. This policy
contains an item on which collective bargaining may be required. Any policy that impacts upon wages, hours, and terms and
conditions of employment is subject to collective bargaining upon request by the employee representative, even if the policy
involves an inherent managerial right. Employee grievance procedures are a mandatory subject of bargaining and cannot be
changed without the employee exclusive representative’s consent. This policy and its companion policy 2:265, Title IX
Sexual Harassmen! Grievance Procedure, are in addition to, and not a substitute for, the employee grievance procedure
contained in a collective bargaining agreement.

A grievance procedure is required by many civil rights acts and implementing regulations, including those listed. For
the sake of consistency and sase of administration, this policy consolidates all board grievance procedures, excluding Title
1X sexual harassment complaints (see sample policy 2:265, Title [X Sexua! Harassment Grievance Procedure} into one
pelicy, except those contained in collective bargaining agreements. See the cross references for the policies referring to this
uniform grievance procedure policy.

2 Including the phrase “guaranteed by the State or federal Constitution, State or federal statute, or Board policy”
broadens the scope of this policy beyond the items listed. Consult the board attorney regarding whether to retain this phrase
and/or to otherwise limit the scope of this policy.

3 The Individuals with Disabilities Tducation Act (IDEA) {20 U.S.C. §1400 et seq.} is not included in the list of
statutes that may serve as the basis of a grievance, and attorneys disagree whether it should be. Many believe that [DEA
provides the exclusive remedy; others believe that including IDEA alfows parents an opportunity to get their position before
the board. Unique and specific complaint resolution mechanisms are expressly provided under IDEA, Article 14 of the
School Code, and their respective implementing regulations. These mechanisms follow: (1) IDEA at 20 U.S.C. §1415
{(procedural safeguards-mediation and due process); (2) IDEA regulations at 34 CF.R. §§300.151-300.153 (stale
complaints), 300.506 {mediation), and 300.507 et seq. (due process); (3) School Code at §§14/8.02a (mediation and due
process) and 14/8.02b (expedited due process); and (4) special education regulations at 23 Il Admin.Code §§226.560
{(Mediation), 226.570 (State Complaint Procedures), and Subpart G (due process). A board that would like 1o include IDEA
should consult the board attorney.

4 The Americans with Disabilities Act Amendments Act (ADAAA) (Pub, L. 110-325), made significant changes to the
Americans with Disabilities Act’s definition of disability by broadening the scope of coverage. The ADAAA also
overturned a series of U.S. Supreme Court decisions that interpreted the Americans with Disabilities Act of 1990 in a way
that made it difficult to prove that impairments were a disability. The U.S. Equal Empleyment Opportunity Commission’s
(EEOC) regulations, 29 C.F.R. Part 1630, are at: www.eeoc. gov/laws/types/disability regulations.cfm.

Boards should consult with their attorneys regarding how the ADAAA and its implementing regulations impact their
districts.

Title I} of the ADA of 1990 also includes websile accessibility. Addressing website accessibility is complicated, Many
entities addressing website accessibility use Web Content Accessibility Guidelines (WCAG) 2.0, a frequently cited
accessibility standard that contains guidelines developed by a private group of accessibilily experts. WCAG 2.0 is the
standard the U.S. Dept. of Justice referenced in its recent Title II rulemaking; however, it is not adopted as the formal legal
standard for public accommodation websites. While it is not adopted as the format legal standard for public accommodation
websites, it has been used in many consent decrees and settlement agreements. See www.w3,0rg/TR/WCAG20/.
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4, Title V1 of the Civil Rights Act, 42 1J.5.C. §2000d ¢t seqg.
Equal Employment Opportunities Act (Title VII of the Civil Rights Act), 42 U.S5.C. §2000e
et seq.

6. Sexual harassment prohibited by the State Officials and Employees Ethics Acté, 5 ILCS
430/70-5(a); Hlinois Human Rights Act, 775 ILCS 5/; and Title VII of the Civil Rights Act of
1964, 42 U.S.C. §2000e et seq. (Title IX sexual harassment complaints are addressed under
policy 2:265, Title IX Sexual Harassment Grievance Procedure) 7

7. Breastfeeding accommodations for students, 105 ILCS 5/10-20.60 8
8. Bullying, 105 ILCS 5/27-23.79

The footnotes are not intended 1o be part of the adopted policy; they should be removed before the policy is adopted.

5 See f/n 4°s discussion of website accessibility above. To avoid allegations that a distzict violated Section 504 of the
Rehabilitation Act of 1973 and Title [T of the ADA of 1990, many attorneys suggest that school districts’ websites mect the
WCAG 2.0 guidelines, But see the discussion in f/n 2 of policy 8:70, Acconmodating Individuals with Disabilities.

6 5 ILCS 430/70-5(a), amended by P.As 100-354 and 101-221, requires goveramental entities (including school
districts) to adopt an ordinance or resolution establishing a policy to prohibit sexual harassment that contains certain
prescribed elements. See sample policy 5:20, Workplace Harassment Prohibited, at f/n 3 and subhecad Complaints ef
Sexual Harassment Made Against Board Members by Elected Officials in sample policy 2:105, Ethics and Gifi Ban, for
further detail. Complaints of sexual harassment made against board members by fellow board members or other elected
officials of governmental units must undergo an independent review, which is not a term defined in the statute, Unlike the
powers granted by the Ill. General Assembly to municipalities to pass erdinances, school boards govern by rules referred to
as policies. 105 H.CS 5/10-20.5. Further, school boards may only exercise powers given to them that are consistent with the
School Code that may be requisite or proper for the mainienance, operation, and development of any school or schools
under the jurisdiction of the board. 105 ILCS 5/10-20. School districts are also required to create, maintain, and implement
an age-appropriate sexual harassment policy. 105 ILCS 5/10-20.69 (final citation pending), added by P.A. 101-418. See
sample policy 7:20, Harassment of Students Prohibited, and its ffn § for further information.

A new publication law, 50 ILCS 205/3¢c, added by P.A. 100-1040, requires a school district to post on its website and
make available to news media specific information about severance agreements that it enters into because an employee or
contractor was “found to have engaged in sexual harassment or sexual discrimination, as defined by the Ill. Human Righis
Act or Title VII of the Civil Rights Act of 1964.” Consult the beard attorney about the word found. It raises many practical
application questions, e.g., when does the word found trigger a board’s compliance respensibility pursuant to this faw, Such
questions include, but arc not limited to:

1. Must a school board make a finding to trigger this requirement? If the severance agreement is entered into post-

termination, a record of board findings rarely exists.

2. Are charges for termination findings? Often superintendents submit charges for termination, but these are not

technically findings.

3. Are charges based on a complaint manager’s report and determination(s) findings under the law when a board still

has the ability to review and reject the complaint manager’s determination(sy?

Next, confrast the above publication law with the Government Severance Pay Act (GSPA), 5 ILCS 415/10(a)(2), added
by P.A. 100-895. GSPA prohibits an employee of a school district with contract provisions for severance pay from receiving
any severance if he or she is fired for misconduct by the board. GSPA defines misconduct to include sexual harassment
and/or discrimination. [d. at 415/5.

Consult the board attorney about how to reconcile whether sexual harassment andfor sexual discrimination is
misconduct for which a severance would be prohibited under the GSPA, and therefore, not available to be published under
50 ILCS 205/3c, added by P.A. 100-1040. And for further discussion and other applicable transparency laws that apply to
this issue, see also #n 15 in policy 5:20, Workplace Harassment Prohibited.

7 Consult the board attorney regarding proper filing and storage of these investigation documents, including whether
certain sfudent-related investigation documents arc sole possession records, a Family Policy Compliance Office (FPCO)-
created an exemption to the Family Education Rights Privacy Act (FERPA) (20 U.S.C. §1232g). See Letfer to Ruscio, 115
LRP 18601 (FPCO 12-17-14).

8 105 TLCS 5/10-20.60, added by P.A, 100-29, requires schools to implement the Il sex equity grievance procedures
when processing student complaints about breastfeeding accommodations. Complainants must be informed that the board’s
decision may be appealed to the Regional Superintendent and, thereafter, to the State Superintendent. 23 IlLAdmin.Code
$200.40. Note: Certain claims brought under Sec. 10-20.60 may also be covered by the anti-discrimination protections of
Title IX; consult the board attorney for further advice. Guidance from 1.8, Dept. of Education on Title 1X requirements for
pregnant and parenting students (June 2013) is available at: www2.ed. gov/about/offices/list/ocr/docs/pregnancy.pdf.
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9. Misuse of funds received for services to improve educational opportunities for educationally
disadvantaged or deprived children 10

10. Curriculum, instructional materials, and/or programs

11. Victims® Economic Security and Safety Act, 820 ILCS 180/
12. lllinois Equal Pay Act of 2003, 820 1LCS 112/

13. Provision of services to homeless students

14, Thnois Whistleblower Act, 740 ILCS 174/ 11

15. Misuse of genetic information prohibited by the Illinois Genetic Information Privacy Act, 410
IL.CS 513/; and Titles [ and 1I of the Genetic Information Nondiscrimination Act, 42 U.S.C.
§2000f et seq. 12

16. Employee Credit Privacy Act, 820 ILCS 70/ 13

The footnotes are not intended to be part of the adapted policy; they should be removed before the policy is adopted.

9 All districts must have a policy on bullying. 105 ILCS 5/27-23.7. See sample policy 7:180, Prevention of and
Response to Bullying, Intimidation, and Harassment. The inclusion of buflying in the list of topics that may serve as the
basis of a grievance furthers the obligation to communicate this policy to students and their parents/guardians.

10 Parents/guardians of educationally disadvantaged children may sue a district for misuse of funds allocated by State
law for the benefit of such children. Noyola v, Bd. of Educ,, 171 Tll.2d 12t (lll. 1997) (affirming the appellate court’s
conclusion in Noyola v. Bd. of Educ., 284 HL.App.3d 128 (1st Dist. 1996) that parents/guardians may pursue a claim to
enforce the requirements of the School Code but holding that the proper action for enforcement is by means of mandamus
not an implied right of action).

11 The 1. Whistleblower Act (740 ILCS 174/) inctudes school districts in the definition of employer. It protects
employees from employer retaliation for disclosing information to a government or faw enforcement agency. Section 15 also
contains language prohibiting employers from retaliating against employees who disclose information in a court, an
administrative hearing, or before a legisiative commission or committee, or in any other proceeding where the employee has
reasonable cause to believe that the information reveals a violation of a State or federal law, rule or regulation. The [l
Whistleblower Reward and Protection Act (740 ILCS 174/) includes school districts in its definition of State. A strict
interpretation of this language appears to allow school boards to collect civil penaltics and costs against someone making a
false claim. Before disciplining any employee, boards should thoroughly investigate the ramifications of these acts in
consultation with their attorney and lability insurance carriers.

12 The Genetic Information Nondiscrimination Act (GINA)Y (42 U.S.C. §2000ff et seq.} is a federal law. Title I
addresses the use of genetic information pertaining 0 health insurance. Title II protects job applicants, current and former
employees, labor union members, and apprentices and trainees from discrimination based on their genetic information.
GINA covers employers with 15 or more employees.

GINA broadly defines genetic information to include information about an individual’s genetic tests, their family
members, and, among other things, the manifestation of a disease or disorder in the individual or the individual’s family
members. Information about an individual’s or family member’s age or gender is excluded from geaetic information. Its
remedies mirror those availabie under a Title VII of the Civil Rights Act claim: back pay, reinstatement, attorneys’ fees and
compensatory and punitive damages. Retaliation against an individual who brings a claim under GINA is also prohibited.
Federal regulations are avaiiable at 29 C.F.R. Part 1635, and background information on these regulations is availabie at:
www.eeoc.gov/policy/docs/qanda_geneticinfo.html. An FAQ titled FAQs on the Genefic Information Nondiscrimination Act
is available al: www.dol.gov/agencies/ebsa/laws-and-regulations/laws/gina.

The Tll. Genetic Information Protection Act (GIPA) (410 ILCS 513/, amended by P.A. 100-396) alse prohibits
employers from making employment decisions on the basis of any employee’s genetic testing information and from
penalizing employees whe do not want to disclese their genetic information as part of a workplace wellness program. GIPA
includes the federal GINA’s definition of genetic information and creates more stringent obligations on 1ll. employers.
While the federal GINA exempts small employers (those with less than 15 employees), {Hinois® GIPA covers all employers,
even those with one employee. GIPA also provides penalties for negligent and intentional mishandling of genetic
information, Note that Title IT of GINA does not preempt GIPA’s greater protections to [llinois employees,

Before using any sort of genetic information, consult the board attorney for guidance regarding GINA’s and GIPA’s
specific applications to the district and how these laws integrate with other related federal laws, such as the Family and
Medical Leave Act (29 U.S.C. §2612 ef seq.) and the ADA, and State laws governing time off for sickness and workers’
compensation.
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The Complaint Manager will first attempt to resolve complaints without resorting to this grievance
procedure. If a formal complaint is filed under this policy, the Complaint Manager will address the
complaint promptly and equitably. A student and/or parent/guardian filing a complaint under this
policy may forego any informal suggestions and/or attempts to resolve it and may proceed directly to
this grievance procedure. The Complaint Manager will not require a student or parent/guardian
complaining of any form of harassment to attempt to resolve allegations directly with the accused (or
the accused’s parents/guardians); this includes mediation.

Right to Pursue Other Remedies Not Impaired

The right of a person to prompt and equitablei4 resolution of a complaint filed under this policy shall
not be impaired by the person’s pursuit of other remedies, e.g., criminal complaints, civil actions, etc.
Use of this grievance procedure is not a prerequisite to the pursuit of other remedies and use of this
grievance procedure does not extend any filing deadline related to the pursuit of other remedies. If a
person is pursuing another remedy subject to a complaint under this policy, the District will continue
with a simultaneous investigation under this policy.

Deadlines

All deadlines under this policy may be extended by the Complaint Manager as he or she deems
appropriate. As used in this policy, school business days means days on which the District’s main
office is open.

Filing a Complaint

A person (hereinafter Complainant) who wishes to avail him or herself of this grievance procedure
may do so by filing a complaint with any District Complaint Manager, The Complainant shall not be
required to file a complaint with a particular Complaint Manager and may request a Complaint
Manager of the same gender.15 The Complaint Manager may request the Complainant to provide a
written statement regarding the nature of the complaint or require 2 meeting with a student’s
parent(s)/guardian(s). The Complaint Manager shall assist the Complainant as needed.

For any complaint alleging bullying and/or cyberbullying of students, the Complaint Manager shall
process and review the complaint according to Board policy 7:180, Prevention of and Response fo
Bullying, Imtimidation, and Harassment, in addition to any response required by this policy. For any
complaint alleging sexual harassment or other violation of Board policy 5:20, Workplace Harassment
Prohibited, the Complaint Manager shall process and review the complaint according to that policy,
in addition to any response required by this policy.

The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted.

13 820 ILCS 70/. Uniess a satisfactory credit history is an established bona fide occcupational requirement of a
particular position, an employer may not: (1) refuse to hire, discharge, or otherwise discriminate against an individual with
respect fo employment because of the individual’s credit history or credit report; (2) inquire about an applicant’s or
employee’s credit history; or (3) order or obtain an applicant’s or employee’s credit report from a consumer repotting
agency, The Act identifies circumstances that permit a satisfactory credit history to be a job requirement, such as, when the
position’s duties include custody of or unsupervised access to cash or marketable assets valued at $2,500 or more. A person
who is injured by a violation of this Act may bring a civil action to obtain injunctive relief and/or damages. 820 ILCS 70/25.
The court must award costs and reasonable attorneys’ fees to a prevailing plaintiff.

14 The phrase “prompt and equitabe resolution™ comes from Title IX implementing regulation 34 C.F.R. §106.8(c)
which requires schools to “adopt and publish grievance procedures that provide for the prompt and equitable resolution of
student and employce complaints” of sex discrimination.

15 This is a best practice.
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Investigation Process

The Complaint Manager will investigate the complaint or appoint a qualified person to undertake the
ivestigation on his or her behalf.16 The Complaint Manager shall ensure both parties have an equal
opportunity to present evidence during an investigation. If the Complainant is a student under 13
years of age, the Complaint Manager will notify his or her parents/guardians that they may attend any
investigatory meetings in which their child is involved. The complaint and identity of the
Complaiant will not be disclosed except: (1) as required by law or this policy, (2) as necessary to
fully investigate the complaint, or (3) as authorized by the Complainant.

The identity of any student witnesses will not be disclosed except: (1) as required by law or any
collective bargaining agreement, (2) as necessary fo fully investigate the complaint, or (3) as
authorized by the parent/guardian of the student witness, or by the student if the student is 18 years of
age or older.

The Complaint Manager will inform, at regular intervals, the person(s) filing a complaint under this
policy about the status of the investigation. Within 30 school business days after the date the
complaint was filed, the Complaint Manager shall file a written report of his or her findings with the
Superintendent. The Complaint Manager may request an extension of time.

The Superintendent will keep the Board informed of all complaints.

If a complaint contains allegations involving the Superintendent or Board member(s), the written
report shall be filed directly with the Board, which will make a decision in accordance with paragraph
four of the following section of this policy.

Decision and Appeal

Within five school business days after receiving the Complaint Manager’s report, the Superintendent
shall mail his or her written decision to the Complainant and the accused by first class U.S. mail as
well as to the Complaint Manager. All decisions shall be based upon the preponderance of evidence
standard. 17

Within 10 school business days after receiving the Superintendent’s decision, the Complainant or the
accused may appeal the decision to the Board by making a written request to the Complaint Manager.
The Complaint Manager shall promptly forward all materials relative to the complaint and appeal to
the Board.

Within 30 school business days, the Board shall affirm, reverse, or amend the Superintendent’s
decision or direct the Superintendent to gather additional information. Within five school business
days after the Board’s decision, the Superintendent shall inform the Complainant and the accused of
the Board’s action.

The footnotes are not intended {o be part of the adopted policy; they should be removed before the policy is adopted.

16 This policy gives complaint managers the flexibility to appoint another individual to conduct an investigation, which
may be appropriate in cases where the neuirality or efficacy of the complaint manager is an issue, and/or where the district
wishes to have the expertise and related attorney-client and work product privileges that an in-house or outside attorney may
afford an investigation. Such allernative appointments are often made in consultation with the superintendent or other
district-level administrator (except in cases invelving complaints about those individuals).

17 Preponderance of evidence is a standard used in civil cases. It means “the greater weight of the evidence, not
necessarily established by the greater number of witnesses testifying to a fact but by evidence that has the most convincing
force.” See Black’s Lav Dictionary, 11th ed. 2019,
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For complaints containing allegations involving the Superintendent or Board member(s), within 30
school business days after receiving the Complaint Manager’s or outside investigator’s report, the
Board shall mail its written decision to the Complainant and the accused by first class U.S. mail as
well as to the Complaint Manager.

This policy shall not be construed to create an independent right to a hearing before the
Superintendent or Board. The failure to strictly follow the timelines in this grievance procedure shall
not prejudice any party. 18

Appointing a Nondiscrimination Coordinator and Complaint Managers 19

The Superintendent shall appoint a Nondiscrimination Coordinator to manage the District’s efforts to
provide equal opportunity employment and educational opportunities and prohibit the harassment of
employees, students, and others. The Nondiscrimination Coordinator also serves as the District’s Title
IX Coordinator. 20

The Superintendent shall appoint at least one Complaint Manager to administer this policy. If
possible, the Superintendent will appoint two Complaint Managers, one of each gender. The District’s
Nondiscrimination Coordinator may be appointed as one of the Complaint Managers.

The Superintendent shall insert into this policy and keep current the names, office addresses, email
addresses, and telephone numbers of the Nondiscrimination Coordinator and the Complaint Managers.
21

The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted.

18 The I sex equity regulations require districts to have “specific timelines for completion of each step and rendering
of a wrilten decision, and shall provide for final appeal of grievance decisions made at the system level to the system’s
governing board.” 23 11l Admin.Code §200.40(c)(1). To avoid arguments over these timelines, this sample policy provides
that the failure to strictly follow the timelines does not prejudice any party. The grievance procedure is worthless if
complainis are not thoroughly and promptly investigated.

19 Title IX regulations require districts to designate and authorize at least one employee to coordinate efforts to comply
with Title IX and to refer to that employee as the Title [X Coordinator. 34 C.F.R. §106.8(a). Districts must identity the Title
1X coordinator by name, office address, email address, and telephone number, Id,

A disteict must prominently display its Title IX non-discrimination policies (this policy 2:260, Uniform Grievance
Procedure, and sample policy 2:265, Title IX Sexual Harassment Grievance Procedure) and contact information for its Title
IX coordinator(s) on its website, if any, and in each handbook made available to students, applicants for employment,
parents/guardians, employees, and collective bargaining units. 34 C.F.R. §106.8(a) and (b), Notifications must state that
nondiscrimination extends to employment, and that inquiries about the application of Title IX and its regulations may be
referred to the district’s Title IX coordinator, to the 1S, Dept. of Education’s Assistant Secretary of Education, or both. 34
C.F.R. §106.8(b). See sample exhibit 2:250-E2, Immediately Available District Public Records and Web-Posted Reports and
Records.

While the names and contact information are required by law to be listed, they are not part of the adopted policy and do
not require board action. This allows for additions and amendments to the names and contact information when necessary. It
is important for updated names and contact information to be inseried into this policy and regularly monitored.

20 The Nondiscrimination and Title IX Coordinator(s) need not be the same persor. If the district uses a separate Title
IX Coordinator who does not also serve as the Nondiscrimination Coordinator, delete “The-MNondiserimination-Coordinator
also—serves—as—the Distriet’s-Title-IX—Coordinater:,” insert a hard return to create a new paragraph, and insert “The
Superintendent shatl appoint a Title IX Coordinator o coordinate the District’s efforts to comply with Title IX.” Then, list
the Title IX and Nondiscrimination Coordinators’ names and contact information separately in this policy.

Best practice is that throughout the board policy manual, the same individual be named as Neondiscrimination
Coordinator, In contrast, Complaint Managers identified in individual policies may vary depending upon local district needs.

21 The board may include the following option to address publication of such contact information:

“The Superintendent or designee shali ensure that students, parents/guardians, employees, and members of the
communily are informed of the contact information for the District’s Nondiscrimination Coordinator and Complaint
Managers on an annual basis.”
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Nondiscrimination Coordinator:

Name

Address

Email

Telephone

Complaint Managers:

Name Name

Address Address

Email Email

Telephone Telephone

LEGAL REF.: Age Discrimination in Employment Act, 29 U.S.C. §621 et seq.

Americans With Disabilities Act, 42 U.S.C. §12101 et seq.

Equal Employment Opportunities Act (Title VII of the Civil Rights Act), 42 U.S.C.
§2000¢ et seq.

Equal Pay Act, 29 U.S.C. §206(d).

Genetic Information Nondiscrimination Act, 42 U.S.C. §20001f et seq.

Immigration Reform and Control Act, 8 U.S.C. §1324a et seq.

McKinney-Vento Homeless Assistance Act, 42 U.S.C. §11431 et seq.

Rehabilitation Act of 1973, 29 U.5.C. §791 et seq.

Title VI of the Civil Rights Act, 42 U.S.C. §2000d et seq.

Title IX of the Education Amendments, 20 U.S.C. §1681 et seq.; 34 C.F.R. Part
106

State Officials and Employees Ethics Act, 5 [LCS 430/70-5(a).

105 ILCS 5/2-3.8, 5/3-10, 5/10-20.7a, 5/10-20.60, 5/10-22.5, 5/22-19, 5/24-4,
5/27-1, 5/27-23.7, and 45/1-15.

IHinois Genetic Information Privacy Act, 410 ILCS 513/,

[Hinois Whistleblower Act, 740 ILCS 174/.

Illinois Human Rights Act, 775 ILCS 5/.

Victims’ Economic Security and Safety Act, 820 ILCS 180/, 56 Ill. Admin.Code
Part 280.

Equal Pay Act of 2003, 820 ILCS 112/.

Employee Credit Privacy Act, 820 ILCS 70/.

23 HL.Admin.Code §§1.240 and 200.40.

The footnotes are not intended 10 be part of the adopted policy; they should be removed before the policy is adopted.

Publicizing the contact information for the Nondiscrimination Coordinator and Complaint Managers through persennel
handbooks, student handbooks, and/or on the district’s website is a best practice. The {Hinois Principals Association
maintains a handbook service that coordinates with PRESS material, Online Model Studemt Handbook (MSH), at:
www.ilprincipals.org/resources/model-student-handbook.
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CROSS REF.: 2:105 (Ethics and Gift Ban), 2:265 (Title IX Sexual Harassment Grievance
Procedure), 5:10 (Equal Employment Opportunity and Minority Recruitment),
5:20 (Workplace Harassment Prohibited), 5:30 (Hiring Process and Criteria),
5:90 (Abused and Neglected Child Reporting), 6:120 (Education of Children
with Disabilities), 6:140 (Education of Homeless Children), 6:170 (Title I
Programs), 6:260 (Complaints About Curriculum, Instructional Materials, and
Programs), 7:10 (Equal Educational Opportunities), 7:15 (Student and Family
Privacy Rights), 7:20 (Harassment of Students Prohibited}), 7:180 (Prevention of
and Response to Bullying, Intimidation, and Harassment), 7:185 (Teen Dating
Violence Prohibited), 7:310 (Restrictions on Publications; Elementary Schools),
7:315 (Restrictions on Publications; High Schools), 8:70 (Accommodating
Individuals with Disabilities), 8:95 (Parental Involvement), 8:110 (Public
Suggestions and Concerns)
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August 2020 2:260-AP1

School Board

Administrative Procedure - Guidelines for Investigating Complaints Filed Under
Policy 2:260, Uniform Grievance Procedure, and Allegations of Misconduct

All complaints are to be investigated, even when the complainant requests that nothing be done or is
anonymous.

Step 1:  Before the Investigation

A. School employees must immediately report a suspicion of child abuse or neglect to the
Hlinois Department of Child and Family Services in compliance with State law and
policy 5:90, Abused and Neglected Child Reporting. Reporting is required before
proceeding further with the investigation.

B. Consistent with policy 2:260, Uniform Grievance Procedure, the Superintendent
appoints at least one District Complaint Manager to administer the complaint process.
If possible, the Superintendent will appoint two Complaint Managers, one of each
gender. A Complaint Manager investigates: (1) complaints filed under policy 2:260,
Uniform Grievance Procedure, and (2) allegations of employee misconduct (for
student misconduct allegations, see Step 1: C., below).

C. The appropriate Building Principal or designee investigates all allegations of student
misconduct.

D. Anyone with a complaint or making an allegation of misconduct should be referred to a
Complaint Manager of their choosing or a Building Principal without delay.

E. A Complaint Manager or Building Principal (hereafter referred to as investigator)
investigates all complaints or allegations of misconduct, except that, depending on the
circumstances, the Superintendent or School Board may appoint a special investigator.
Whenever the Superintendent deems necessary, an attorney may serve as a special
investigator. See considerations under Step 1: F., below. The investigator should not
have any involvement with the complainant or the alleged wrongdoer outside of the
investigation. The Superintendent ensures that investigators have sufficient authority and
resources, including access to the Board Attorney.

F. The Board Attorney provides information and advice regarding the investigation
process, including without limitation:

1. Whether the investigator’s notes and investigation records (including, without
limitation, any audio or video recordings, photographs, or electronic images) are
education records for purposes of the federal Family Liducation Rights and Privacy
Act (FERPA) and/or school student records as defined in the Ill. School Student
Records Act (105 ILCS 10/, implemented by 23 Ill.Admin.Code §375.10)7

2. Whether the investigator’s notes and investigation records (including, without
limitation, any audio or video recordings, photographs, or electronic images) are
subject to disclosure pursuant to a Ireedom of Information Act (FOIA) request? A
PAC opinion, binding on the parties, found that a city’s investigatory records of an
employee were not private or adjudicatory records and must be disclosed pursuant
to a FOIA request (PAC Opinion 13-110).
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3. Whether to record conversations, and if’ so, how to obtain and document consent
under the criminal eavesdropping statute? 720 1L.CS 5/14-1 et seq. prohibits
recording a conversation in which someone has a reasonable expectation of privacy
without the consent of all parties.

4, Whether the Board Attorney should patticipate in or conduct the investigation?
Whether an outside attorney should serve as a special investigator? Considerations
include:

a. The U.S. Supreme Court has held that a private attorney temporarily retained by
government to perform an investigation of an employee is entitled to seek
qualified immunity from suit under Section 1983. Filarsky v. Delia, 566 U.S.
377 (2012).

b. The FOIA exemption for communications between a public body and its
attorney is available in only limited situations. See PAC Opinion 14-02
interpreting 5 ILCS 140/7(m).

¢. Documents prepared by attorneys conducting an investigation under the prospect
of litigation will not be subject to discovery during a subsequent lawsuit. Sandra
TE v. South Berwyn School Dist., 600 F. 3d 612 (7th Circuit 2010) (when
attorneys, as attorneys, perform a factual investigation, their documents are
protected by the attorney-client privilege and the work-product doctrine).

The investigator provides a fair opportunity for both sides to be heard.

The investigator begins by carefully reading the complaint, and reviewing applicable
Board policies, administrative procedures and manuals, laws, regulations, and
collective bargaining agreements.

The investigator develops a plan, including:

1. Witness list

2. Order of interviews

3. Questions for withesses

4, Physical evidence needed, e.g., records, documents, reports, photos, and letters

The investigator makes logistical arrangements, e.g., determine interview location and
the need for photographs and/or a video or audio recording.

If the investigator encounters an issue with legal ramifications outside of his/her
understanding, either before or during the investigation, he/she consults the Board
Attorney before proceeding further on that legal issue, as well as any other areas of the
investigation it impacts.

Step 2: Investigator Responsibilities During the Investigation

A,

2:260-AP1

Typically, the complainant is interviewed first, then the subject of the investigation,
and, finally, all witnesses. The following applies to all interviews:

1. When possible, ensures that statements are writien, dated, and signed by the person
being interviewed. Does not audio or video record statements without first
obtaining the Board Attorney’s advice concerning legal prerequisites and treatment
of the recordings.
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2. Asks open-ended questions and does not suggest answers to questions.

3. Records important details, essentially who, did what, to whom, when, and how
done and, if appropriate, why?

4, Is objective and nonjudgmental; does not prejudge an alleged wrongdoer’s guilt.
Never show outrage or dismay.

5. Asks for the names of any other witnegses,

6. Deals with emotional outbursts and anger by patiently explaining that details are
needed for an accurate investigation.

7. If a witness cannot be interviewed, records the reason.

While confidentiality should be maintained, does not make promises of confidentiality
or anonymity. Only the Superintendent may promise confidentiality or anonymity.

Keeps the Superintendent informed, but does not discuss the investigation with Board
members in order to avoid the appearance of prejudice or unfairness.

Obtains copies of all relevant written or electronic communications. Originals are not
needed, but records how to get them.

Collects physical evidence and photographs. Keeps a record of when, and where, or
from whom physical evidence was gathered.

Documents any information about the interview that is relevant, or may become
relevant, including the person’s demeanor, gestures, accuracy of memory, and overall
credibility.

During the investigation, keeps the investigation file separate from personnel or student
record files. In a subsequent hearing, the opposing side may be able to view the
investigation file., Records relating to a public body’s adjudication (hearing) of
employee grievances or disciplinary cases are exempt from FOIA public records
requests under 5 ILCS 140/7(1)(n). However, the exemption does not extend to the
final outcome of cases in which discipline is imposed.

Step 3: Investigator’s Actions Following the Investigation

A,

2:260-AP1

Reports to the Superintendent or designee the investigation results, that is, the matters
investigated, facts, conclusions, and recommendations. Prepares a written report if
appropriate or requested.

I. Answers who, what, when, where, why, and how.

2. Bases factual findings on whether an incident’s occurrence is more likely than not.
Identifies as many factual findings as possible to support a conclusion. In a “he
said, she said” scenario, a decision can be based on the credibility of the parties and
witnesses. Includes in the report any findings that are inconclusive.

3. Makes a determination regarding credibility of specific evidence, that is, how
believable is it and why by explaining the basis for the determination. Credible
evidence is capable of belief by a reasonable person.

Is prepared to testify as fo the fairness of the investigation, the authenticity of the
evidence, and the contents of the investigation report.
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August 2020 2:260-AP2

School Board

Administrative Procedure — Nondiscrimination Coordinator and Complaint Manager 1

The Nondiscrimination Coordinator directs the District’s compliance with federal and State laws
governing discrimination and harassment in the workplace. The Complaint Manager administers the
complaint process in Board policy 2:260, Uniform Grievance Procechire.

Superintendent Responsibilities

A. Appoints individuals to serve as a Nondiscrimination Coordinator and Complaint Manager whose
skill set suggest they could effectively fulfill the responsibilities identified in this procedure. One
individual may serve in both capacities. The Superintendent may serve in either capacity. If
possible, at least two Complaint Managers are appointed, one of each gender.

B. Identifies individuals to supervise the performance of the Nondiscrimination Coordinator and
Complaint Manager. The supervisor must understand the responsibilities of each role and have
authority to take action. If possible, a different individual is assigned to supervise each role as a
control measure, e.g., the Human Resources Manager supervises the Nondiscrimination
Coordinator’s performance and the Superintendent supervises the Complaint Manager’s
performance.

C. Requires each Nondiscrimination Coordinator and/or Complaint Manager to possess or obtain:
1. In-depth knowledge of Board policies as well as rules and conduct codes for students and

employces.

2. General knowledge of State and federal laws concerning equal employment and educational
opportunities.

3. Ability to:

a. Communicate effectively, both orally and in writing, and to establish rapport with others;
b. Plan, implement, evaluate, and report activities conducted,
c. Be both consistent and flexible as circumstances warrant; and

d. Analyze, clarify, and mediate differences of opinion.

D. Tacilitates the effective performance of the Nondiscrimination Coordinator and Complain
Managers by:
1. Providing them with clear expectations concerning their roles and responsibilities.
2. Communicating to employees and students their functions and responsibilities.
3. Providing them resources and professional development opportunities,
4. Providing them access to the Board Attorney for legal advice concerning their
responsibilities.

The foolnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted.

1 This sampie procedure must be customized to assure alignment with the district’s policies, procedures, and practices.
At least one employee must be designated to complete the coordinator/complaint manager responsibilities. 34 CFR.
8106.8(a); sec also 29 C.F.R. §1604.11. Even small districts should strongly consider having a coordinator/comptlaint
manager of cach gender — this is an important measure o uncover sexual harassment and minimize Hability exposure.
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Nondiscrimination Coordinator Responsibilities

A,

Directs the District’s efforts to provide equal employment and educational opportunities and
prohibit the harassment of employees, students, and others. Manages compliance with Board
policies 2:260, Uniform Grievance Procedure; 2:265, Title IX Sexual Harassment Grievance
Procedure; 5:10, Equal Employment Opportunity and Minority Recruitment; 5:20, Workplace
Harassment Prohibited, 5:90, Abused and Neglected Child Reporting, 7:10, Equal Educational
Opportunities; T:20, Harassment of Students Prohibited, 7:180, Prevention of and Response 1o
Bullying, Intimidation, and Harassment; and 7:185, Teen Dating Violence Prohibited.

Develops and manages a program that will fully inform all employees and students about the
District’s commitment to equal employment and educational opportunities and a harassment-free
environment. A component of this program is to inform employees and students about Board
policies and administrative procedures.

Provides ongoing consultation, technical assistance, and information services regarding
compliance requirements and programs,

Assists the Human Resources Manager with monitoring compliance with the recordkeeping and
notice requirements contained in federal and State laws concerning discrimination and
harassment in schools and the workplace.

Maintains grievance and compliance records and files.

Makes recommendations for action by appropriate decision makers.

G. Establishes a positive climate for nondiscrimination compliance efforts. This effort includes

encouraging individuals to come forward with suggestions and complaints.

Complaint Manager Responsibilities

A. Implements and administers the grievance process contained in Board policy 2:260, Uniform
Grievance Procedure.

B. Manages complaints alleging a violation of any Board policy or procedure listed in the next
section,

C. Assists complainants and potential complainants by, among other things, providing consultation
and information to them.

D. Attempts to resolve complaints without resorting to the formal grievance process provided in
Board policy 2:260, Uniform Grievance Procedire.

E. Informs potential complainants, complainants, and witnesses that the District prohibits any form
of retaliation against anyone who, in good faith, brings a complaint or provides information to the
individual investigating a complaint.

F. Receives formal complaints and notifies relevant individuals of the ensuing process.

G. Investigates complaints or appoints a qualified individual to undertake the investigation on his or
her behalf. Each complaint shall be investigated promptly, thoroughly, and impartially, and as
confidentially as possible.

H. For each formal complaint, prepares a comprehensive written report describing the: (a) complaint,
(b) investigation, and (¢) findings and recommendations. Provides the report to the
Superintendent or School Board if the Superintendent is an alleged responsible party.
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. Receives a request from a complainant to appeal the Superintendent’s resolution of the complaint
and promptly forwards all relevant material to the Board.

J. Monitors compliance with all requirements and time-lines specified in Board policy 2:260,
Uniform Grievance Procedure.

Applicable Policies and Procedures

Section 2

1. 2:260 Uniform Grievance Procedure

2. 2:260-AP2 Nondiscrimination Coordinator and Complaint Manager

3. 2:265 Title IX Sexual Harassment Grievance Procedure

4. 2:265-AP1 Title IX Sexual Harassment Response

5. 2:265-AP2 Formal Title IX Sexual Harassment Complaint Grievance Process
Section 5

1. 5:10 Equal Employment Opportunity and Minority Recruitment

2. 5:20 Workplace Harassment Prohibited

3. 5:20-AP  Sample Questions and Considerations for Conducting the Internal Harassment in the
Workplace [nvestigation

Section 6

1. 6:120 Education of Children with Disabilities

2. 6:140 Education of Homeless Children

3. 6:140-AP Education of Homeless Children

4. 6:170 Title I Programs

5. 6:260 Complaints About Curriculum, Instructional Materials, and Programs

Section 7 - Students

1. 7:10 Equal Educational Opportunities

2. 7:10-AP1 Accommodating Transgender Students or Gender Non-Conforming Students;
Inclusion

3. 7:20 Harassment of Students Prohibited

4, 7:20-AP  Harassment of Students Prohibited

5. 7:180 Prevention of and Response to Bullying, Intimidation, and Harassment

6. 7:190 Student Behavior

Section 8 - Community Relations

1. 870 Accommodating Individuals with Disabilities

2. 8110 Public Suggestions and Concerns

Resources

U.S. Equal Employment Opportunity Commission, www.ecoc.gov,

“Enforcement Guidance and Related Documents,” U.S. Equal Employment Opportunity Commission,
www.eeoc.gov/policy/guidance.html.

“Sex Discrimination Frequently Asked Questions,” U.S. Dept. of Education, Office for Civil Rights,
www2.ed.cov/about/offices/list/ocr/frontpage/fag/sex. html

“Sexual Harassment Guidance: Harassment of Students by School Employees, Other Students, or
Third Patties,” Office for Civil Rights, www.ed.gov/about/offices/list/ocr/docs/shguide.htmi.
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August 2020 2:265

School Board

Title IX Sexual Harassment Grievance Procedure 1

Sexual harassment affects a student’s ability to learn and an employee’s ability to work. Providing an
educational and workplace environment free from sexual harassment is an important District goal.
The District does not discriminate on the basis of sex in any of its education programs or activities,
and it complies with Title 1X of the Education Amendments of 1972 (Title IX) and its implementing
regulations (34 C.F.R. Part 106) concerning everyone in the District’s education programs and
activities, including applicants for employment, students, parents/guardians, employees, and third
parties.

Title IX Sexual Harassment Prohibited

Sexual harassment as defined in Title IX (Title IX Sexual Harassment) is prohibited. Any person,
including a District employee or agent, or student, engages in Title IX Sexual Harassment whenever
that person engages in conduct on the basis of an individual’s sex that satisfies one or more of the
following: 2

1. A District employee conditions the provision of an aid, benefit, or service on an individual’s
participation in unwelcome sexual conduct;3 or

The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted.

1 Title IX of the Education Amendments of 1972 (Title I1X) (20 U.S.C. §1681 et seq.) reguires this subject matter be
covered by policy and controls this policy’s content. This policy contains items on which collective bargaining may be
required. Any policy that impacts upon wages, hours, and terms and conditions of employment, is subject to collective
bargaining upon request by the employee representative, even if the policy involves an inherent managerial right. Employee
prievance procedures are a mandatory subject of bargaining and cannot be changed without the employee exclusive
representative’s consent. This policy and its companion policy 2:260, Uniform Grievance Procedure, are in addition to, and
not a substitute for, the employee grievance procedure contained in a collective bargaining agreement.

For the sake of consistency and ease of administration, this policy addresses only Title IX sexual harassment
grievances, except those conlained in collective bargaining agreements. Ses the cross references for the policies referring to
this Title FX sexual harassment grievance procedure policy.

A district must have at least one policy explicitly stating it does not discriminate on the basis of sex in its education
programs or activities under Title IX and its implementation regulations (34 C.F.R. Part 106). 34 C.F.R. §106.8(b)(1). Title
1X jurisdiction is geographically limited to discrimination against a person in the United States. 34 C.F.R. §106.8(d).
Though ail complaints of sexual harassment may not constitute sexual harassment under Title IX, Title [X’s reach is broad
because an alleged complainant or alleged respondent may be anyone in the District’s educational program or activity in the
United States — including applicants for employment, students, parents/guardians, any employee, and third paities.

2 34 C.F.R. §106.30. The definition of sexual harassment in the policy and in Title IX includes wiwelcome conduct. Jd.
However, case law does not always distinguish between welcome and unwelcome conduct. See Mary M. v. North Lawrence
Community Sch. Corp., 131 F.3d 1220 (7th Cir. 1997} (8th grade student did not need to show that a school employee’s
sexual advances were umvelconie in order to prove sexual harassment).

3 34 C.F.R. §106.30. This behavior is commonly called guid pro quo sexual harassment, See 85 Fed. Reg. 30036, f/n
94, By using the term individual, Title [X regulations do not limit guid pro guo sexual harassment {o situations where the
provision of an aid, benefit or service hy an employee is conditioned on a current student's participation in unwelcome
sexual conduct. By way of example, quid pro quo Title IX sexual harassment involving an employee and an individual other
than a cutrent student may be implicated when: an employee tells a former student she can only get a letter of
recommendation if she participales in unwelcome sexual conduet; an empleyee selects a volunteer for a coveted field trip
chaperone position if he participates in unwelcome sexual conduct; or a supervisory employee subjects a subordinate
employee to unwelcome sexual conduct in exchange for a promotion.
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2. Unwelcome conduct determined by a reasonable person to be so severe, pervasive, and
objectively offensive that it effectively denies a person equal access to the District’s
educational program or activity; or

3. Sexual assault as defined in 20 U.S.C. §1092(H(6)}AXNYV), dating violence as defined in 34
U.S.C. §12291(a)(10), domestic violence as defined in 34 U.S.C. §12291(a)(8), or stalking as
defined in 34 U.S.C. §12291(a)(30). 4

Examples of sexual harassment include, but are not limited to, touching, crude jokes or pictures,
discussions of sexual experiences, teasing related to sexual characteristics, spreading rumors related
to a person’s alleged sexual activities, rape, sexual battery, sexual abuse, and sexual coercion.

Definitions from 34 C.F.R. §106.30

Complainant means an individual who is alleged to be the victim of conduct that could constitute
sexual harassment. 5

Education program or activity includes locations, events, or circumstances where the District has
substantial control over both the Respondent and the context in which alleged sexual harassment
occurs.b

Formal Title IX Sexual Harassment Complaint means a document filed by a Complainant or signed
by the Title IX Coordinator7 alleging sexual harassment against a Respondent and requesting that the
District investigate the allegation. 8

Respondent means an individual who has been reported to be the perpetrator of the conduct that could
constitute sexual harassment. 9

Supportive measures mean non-disciplinary, non-punitive individualized services offered as
appropriate, as reasonably available, and without fee or charge to the Complainant or the Respondent
before or after the filing of a Formal Title IX Sexual Harassment Complaint or where no Formal Title
IX Sexwal Harassment Complaint has been filed. 10

Title 1X Sexual Harassment Prevention and Response

The Superintendent or designee will ensure that the District prevents and responds to allegations of
Title 1X Sexual Harassment as follows:

1. Ensures that the District’s comprehensive health education program in Board policy 6:60,
Curriculum Content, incorporates (a) age-appropriate sexual abuse and assault awareness and
prevention programs in grades pre-K through 12,11 and (b) age-appropriate education about
the warning signs, recognition, dangers, and prevention of teen dating violence in grades 7-
12.12 This includes incorporating student social and emotional development into the

The foolnotes are not intended o be part of the adopted policy; they should be removed before the policy is adopted.
4 See sample exhibit 2:265-E, Title 1X Sexual Harassment Glossary of Terms, for these definitions and other definitions
of jtalicized terms in this policy.
534 C.F.R. §106.30.
6 34 C.F.R. §106.44(a).
7 See f/n 19 in sample policy 2:260, Uniform Grievance Procedure.
8 34 C.F.R. §106.30.
91d.
10 Id. See sample administrative procedure 2:265-AP1, Title IX Sexual Harassment Response, for further discussion of
supportive measures.
11 Reguired by 105 ILCS 110/3 and 105 ILCS 5/10-23.13 (Frin’s Law).
12 Reguired by Id. at 110/3.
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District’s educational program as required by State law and in alignment with Board policy
6:65, Student Social and Emoftional Development.

2. Incorporates education and training for school staffi3 as recommended by the Superintendent,
Title IX Coordinator, Nondiscrimination Coordinator, Building Principal, Assistant Building
Principal, Dean of Students, or a Complaint Manager. 14

3. Notifies applicants for employment,15 students, parents/guardians, employees, and collective
bargaining units of this policy and contact information for the Title IX Coordinator by, at a
minimum, prominently displaying them on the District’s website, if any, and in each
handbook made available to such persons. 16

Making a Report

A person who wishes to make a report under this Title IX Sexual Harassment grievance procedure
may make a report to the Title IX Coordinator, Nondiscrimination Coordinator, Building Principal,
Assistant Building Principal, Dean of Students, a Complaint Manager, or any employee with whom
the person is comfortable speaking.17 A person who wishes to make a report may choose to report to
a person of the same gender.

School employees shall respond to incidents of sexual harassment by promptly making or forwarding
the report to the Title IX Coordinator. An employee who fails to promptly make or forward a report
may be disciplined, up te and including discharge.

The Superintendent shall insert into this policy and keep current the name, office address, email
address, and telephone number of the Title IX Coordinator. 18

The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted.

13 For boards that insert optional paragraphs listing trainings in f/n 4 of policy 5:100, Staff Development Program, insert
“pursuant to policy 5:100, Staff Development Program, and” after the word staff.

14 195 [LCS 110/3, Detailed training requirements exist for Title IX coordinators, investigators, decision-makers, and
any person who facilitates an informal resolution process. 34 C.F.R. §106.45(b)(1)(iii). Title IX rules “[leave districts]
discretion to determine the kind of training to other employees that will best enable the [district], and its Title IX
Coordinator, to meet Title IX obligations,” 85 Fed. Reg. 30114. Many atlorneys agree the best practice is 1o train all district
staff about the definition of sexual harassment, the scope of the district’s education program or activity, all relevant district
policies and procedures, and the necessity to promptly forward all reports of sexual harassment to the Title 1X coordinator.
See sample procedure 2:265-AP1, Title IX Sexual Harassment Response.

15 Most school districts are not covered by Subpart C of Title IX, which “applies only {0 institutions of vocational
education, professional education, graduate higher education, and public institutions of undergraduate higher education.” 34
C.F.R. §106.15(d). If your district is covered by Subpart C, amend this to state “applicants for admission or employment.”

16 34 C.F.R, §106.8. See paragraph 2 of £ 19 in sample policy 2:260, Uniform Grievance Procedure. See also sample
exhibit 2:250-E2, Immediately Available District Public Records and Web-Posted Reports and Records.

17 Using “or any employee with whom the Complainant is comfortable speaking” ensures Title IX compliance because
Title [X deems “any employee” of an elementary or secondary school who has notice of sexual harassment or allegations of
sexual harassment to have actwal knowledge. Therefore, a report to any employee triggers a district’s duty to respond. 34
C.F.R. §106.30. This policy contains an item upon which collective bargaining may be required. Any policy that impacis
wages, hours, and terms and conditions of employment is subject to collective bargaining upon request by the employec
representative, even if the policy involves an inherent managerial right.

18 Title iX regulations require districts to designate and authorize at least one employee to coordinate its efforts to
comply with Titie IX and to refer to that employee as the Title IX Coordinator. 34 C.F.R. §106.8(a). Districts must identify
the Title IX coordinator by name, office address, email address, and telephone number. 1d. A district’s nondiscrimination
coordinator often also serves as its Title EX coordinator, See sampile policy 2:260, Uniform Grievance Procedure.

While the names and contact information are required by law to be listed, they are not part of the adopted policy and do
not require board action. This allows for additions and amendments to the names and contact information when necessary. It
is important for updated names and contact information to be inserled into this policy and regularly menitored.
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Title IX Coordinator:

Name

Address

Email

Telephone

Processing and Reviewing a Report or Complaint

Upon receipt of a report, the Title IX Coordinator and/or designee will promptly contact the
Complainant to: (1) discuss the availability of supportive measures, (2) consider the Complainant s
wishes with respect to supportive measures, (3) inform the Complainant of the availability of
supportive measures with or without the filing of a Formal Title IX Sexual Harassment Complaint,
and (4) explain to the Complainant the process for filing a Formal Title IX Sexual Harassment
Complaint 19

Further, the Title IX Coordinator will analyze the report to identify and determine whether there is
another or an additional appropriate method(s) for processing and reviewing it.20 For any report
received, the Title IX Coordinator shall review Board policies 2:260, Uniform Grievance Procedure;
5:20, Workplace Harassment Prohibited, 5:90, Abused and Neglected Child Reporting, 5:120,
Employee Ethics; Conduct; and Conflict of Interest; 21 7:20, Harassment of Students Prohibited.
7:180, Prevention of and Response to Bullying, Intimidation, and Harassment, 7:185, Teen Dating
Violence Prohibited, and 7:190, Student Behavior, to determine if the allegations in the report require
further action.

Reports of alleged sexual harassment will be confidential to the greatest extent practicable, subject to
the District’s duty to investigate and maintain an educational program or activity that is productive,
respectful, and free of sexual harassment.

Formal Title IX Sexual Harassment Complaint Grievance Process

When a Formal Title IX Sexual Harassment Complaint is filed, the Title IX Coordinator will
investigate it or appoint a qualified person to undertake the investigation. 22

The Superintendent or designee shall implement procedures to ensure that all Formal Title IX Sexual
Harassment Complaints are processed and reviewed according to a Title IX grievance process that
fully complies with 34 C.F.R. §106.45.23 The District’s grievance process shall, at a minimum: 24

The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted.

19 Required by 34 C.F.R, §106.44(a) and (b) regardless of whether a formal Title EX scxual harassment complaint is
filed.

20 See sample exhibit 2:263-F, Title IX Sexual Harassment Glossary of Terms, for a discussion of Title IX sexual
harassment and non-Title IX sexual harassment. Consult the board attorney for further guidance.

21 See sample administrative procedure 5:120-AP2, Employee Conduct Standards.

22 This policy gives Title IX coordinators the flexibility to appoint another qualified individual to conduct an
investigation. This may be appropriate when the neutrality or efficacy of the Title IX coordinator is an issue, and/or where
the district wishes to have the expertise that an in-house or outside attorney may afford to an investigation. Alternative
appointments arc often made in consultation with the superintendent er other district-level administrator (except in cases
involving complaints about those individuals) and the board atterney. If a complaint involves the superintendent or other
district-level administrator, alternative appointments are often made in consultation with the board and the board attorney.
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I. Treat Complainants and Respondents equitably by providing remedies to a Complainant
where the Respondent is determined to be responsible for sexual harassment, and by
following a grievance process that complies with 34 C.F.R. §106.45 before the
imposition of any disciplinary sanctions or other actions against a Respondent.

2. Require an objective evaluation of all relevant evidence — including both inculpatory and
exculpatory evidence — and provide that credibility determinations may not be based on a
person’s status as a Complainant, Respondent, or witness.

3. Require that any individual designated by the District as a Title 1IX Coordinator,
investigator, decision-maker, or any person designated by the District to facilitate an
informal resolution process:

a. Not have a conflict of interest or bias for or against complainants or respondents
generally or an individual Complainant or Respondent.

b. Receive training on the definition of sexual harassment, the scope of the District’s
education program or activity, how to conduct an investigation and grievance
process (including hearings, appeals, and informal resolution processes, as
applicable), and how to serve impartially. 25

4, Require that any individual designated by the District as an investigator receiving training
on issues of relevance to create an investigative report that fairly summarizes relevant
evidence.

5. Require that any individual designated by the District as a decision-maker receive
training on issues of relevance of questions and evidence, including when questions and
evidence about the Complainant’s sexual predisposition or prior sexual behavior are not
relevant.

6. Include a presumption that the Respondent is not responsible for the alleged conduct until
a determination regarding responsibility is made at the conclusion of the grievance
process.

7. Include reasonably prompt timeframes for conclusion of the grievance process.

8. Describe the range of possible disciplinary sanctions and remedies the District may
implement following any determination of responsibility,

The footnotes are not intended to be part of the adopted policy; they should be remoeved before the pelicy is adopted,

23 34 CF.R. §106.45(b). See sample administrative procedures 2:265-AFP1, Title LX Sexual Harassment Response, and
2:265-AP2, Formal Title IX Sexual Harassment Complaint Grievance Process.

24 34 C.F.R. §106.45(b)(1} lists the basic requirements for a grievance process. While live hearings are only required for
postsecondary institutions, elementary and secondary schools may choose to offer them as part of their grievance process.
Consult the board atforney if the board wants the district to use a live hearing in its grievance process.

If using a live hearing during the grievance process, amend #5 by inserting the following underscored text: “Require
that any individual designated by the District as a decision-maker receive training on any technology to be used at a live
hearing and on issues of relevance of questions and evidence, including when questions and evidence about the
Complainant’s sexual predisposition or prior sexual behavior are not relevant.”

25 Aside from the general training requirements of 34 C.F.R. §106.45(b)(1)(iii), the DOE gives districts flexibility to
determine certain training practices or techniques to best meel training requirements based upon their unique local
conditions and resources within their educational community, 85 Fed. Reg. 30120, See also 85 Fed. Reg. 30084 (declining
to specify that training of Title IX personnel must include implicit bias training, so long as training provides instruction on
how to serve impartialty and avoid prejudgment of the facts at issue, conflicts of interest, and bias, and that training
materials avoid sex stercotypes).
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9. Base all decisions upon the preponderance of evidence standard. 26

10. Include the procedures and permissible bases for the Complainant and Respondent to
appeal.

11. Describe the range of supportive measures available to Complainants and Respondents.

12. Not require, allow, rely upon, or otherwise use questions or evidence that constitute, or
seek disclosure of, information protected under a legally recognized privilege, unless the
person holding such privilege has waived the privilege. 27

IEnforcement

Any District employee who is determined, at the conclusion of the grievance process, to have
engaged in sexual harassment will be subject to disciplinary action up to and including discharge.
Any third party who is determined, at the conclusion of the grievance process, to have engaged in
sexual harassment will be addressed in accordance with the authority of the Board in the context of
the relationship of the third party to the District, e.g., vendor, parent, invitee, etc. Any District student
who is determined, at the conclusion of the grievance process, to have engaged in sexual harassment
will be subject to disciplinary action, including, but not limited to, suspension and expulsion
consistent with student behavior policies.28 Any person making a knowingly false accusation
regarding sexual harassment will likewise be subject to disciplinary action.

This policy does not increase or diminish the ability of the District or the parties to exercise any other
rights under existing law. 29
Retaliation Prohibited 30

The District prohibits any form of retaliation against anyone who, in good faith, has made a report or
complaint, assisted, or participated or refused to participate in any manner in a proceeding under this

The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted.

26 34 CFR. §106.45(b)(1){vii} requires the Title IX sexual harassment grievance process (o state the standard of
evidence it will use to determine responsibility of the respondent. The standard of evidence selected must be applied
“consistently to formal complaints alleging Title IX sexual harassment regardless of whether the respondent is a student or
an employee.” 85 Fed. Reg. 30373, This sampie policy uses the preponderance of the evidence standard, not the clear and
convincing evidence standard, Preponderance of evidence is 2 standard used in civil cases. It means “the greater weight of
the evidence, not necessarify established by the greater number of witnesses testifying to a fact but by evidence that has the
most convincing force.” See Black’s Law Dictionary, 11th ed. 2019, Preponderance of the evidence is the standard used in
sample policy 2:260, Uniform Grievance Procedure. Clear and convincing is a higher standard, requiring more than
preponderance of the evidence but less than proof beyond a reasonable doubt. It means “evidence indicating that the thing to
be proved is highly probable or reasonably certain.” See Black’s Law Dictionary, 11th ed. 2019. Consult the board
attorney regarding the appropriate standard for the district, as well as implications if a different standard is nsed in
this poelicy than in 2:260, Uniforn Grievance Procedure. For boards that choose the elear and convincing evidence
standard, delete “preponderancesf” and insert “clear and convincing.” Ensure the same standard of evidence is used in
2:265-AP2, Formal Title IX Sexual Harassment Complaint Grievance Process.

27 Examples of legally-recognized privileges include attorney-chient privilege, doctor-patient privilege, and spousal
privilege. See 85 Fed. Reg. 30277.

28 See sample policies 7:190, Student Behavior, and 7:230, Misconduct by Students with Disabilities. See also sample
policies 7:200, Suspension Procedures, and 7:210, Expulsion Procedures, for duc process requirements when student
suspension or expulsion is recommended following a determination of responsibility for Title IX sexual harassment.

29 Fxamples of rights the district or parties may exercise ancillary to this Title IX sexual harassment grievance
procedure include, but are not limited 10: disciplinary processes for suspensions and expulsions of students under 105 ILCS
5/10-22.6; tenured teacher dismissal proceedings under 105 1LCS 5/24-12; any other pre-termination process required by an
applicable collective bargaining agreement, employment policy or procedure, or employment contract; and student appeal of
a sex equity grievance decision under 23 Il Admin. Code §200.40 (see sampie policy 7:10, Equal Educational
Opportunities).

30 34 CF.R. §106.71.
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policy. Any person should report claims of retaliation using Board policy 2:260, Uniform Grievance
Procedure. 31

Any person who retaliates against others for reporting or complaining of violations of this policy or
for participating in any manner under this policy will be subject to disciplinary action, up to and
including discharge, with regard to employees, or suspension and expulsion, with regard to students.

LEGAL REF; 20 US.C. §1681 et seq., Title IX of the Educational Amendments of 1972; 34
C.IF.R. Part 106,
Davis v. Monroe County Bd. of Educ., 526 U.S. 629 (1999).
Gebser v. Lago Vista Independent Sch. Dist., 524 1.5, 274 (1998).

CROSS REF.: 2:260 (Uniform Grievance Procedure), 5:10 (Equal Employment Opportunity
and Minority Recruitment), 5:20 (Workplace Harassment Prohibited), 5:90
(Abused and Neglected Child Reporting), 5:100 (Staff Development Program),
5:120 (Employee Ethics; Conduct, and Conflict of Interest), 6:60 (Curriculum
Content), 6:65 (Student Social and Emotional Development), 7:10 (Equal
Educational Opportunities), 7:20 (Harassment of Students Prohibited), 7:180
(Prevention of and Response to Bullying, Intimidation, and Harassment), 7:185
{Teen Dating Violence Prohibited), 7:190 (Student Behavior)

The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopied.

31 Retaliation complaints must be processed under policy 2:260, Uniform Grievance Procedure, because they are
covered under the district’s grievance procedure for resolving non-sexual harassment Title IX complaints. See 34 C.F.R,
§106.8(c). Title IX sexual harassment regulations state that “fcJomplaints alieging retaliation may be filed according to the
grievance procedures for sex discrimination required to be adopted under §106.8(c).” 34 C.F.R. §106.71.
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August 2020 2:265-AP1

School Board

Administrative Procedure — Title IX Sexual Harassment Response 1

The District responds to all reports of alleged sexual harassment in violation of Title IX regardless of
whether the Complainant or Title IX Coordinator2 pursues a Formal Title IX Sexual Harassment
Complaint. Use this procedure to implement the District’s required response to reports of sexual
harassment that may violate Title IX.

Responses must include: Training, Reporting, an Initial Meeting with the Complainant and Complaint
Analysis, Consideration of a Formal Title IX Sexual Harassment Complaint, Consideration of
Removal of the Respondent, and Recordkeeping. Procedures for each of these responses are outlined
below.

Formal Title IX Sexual Harassment Complaints are processed using 2:265-AP2, Formal Title IX
Sexual Harassment Complaint Grievance Process.

Glossary of Terms

Use exhibit 2:265-E, Title IX Sexual Harassment Glossary of Terms, in conjunction with this
procedure.

Training
Actor Action
Superintendent or Ensures:
Designee 1. All District employees3 receive training on the definition of sexual

harassment, the scope of the District’s education program or
activity, all relevant District policies and procedures, and the
necessity to promptly forward all reports of sexual harassment to
the Title IX Coordinator.

2. An individual designated by the District as a Title IX Coordinator,
investigator, decision-maker (including the Initial Decision-Maker
and Appellate Decision-Maker), or informal resolution process
facilitator receives training on the definition of sexual harassment,
the scope of the District’s education program or activity, how to
conduct an investigation and grievance process (including hearings,
appeals, and informal resolution processes, as applicable), and how
to serve impartially.

3. Title IX investigators receive training on issues of relevance to
create an investigative report that fairly summarizes relevant

The footnotes are not intended 1o be part of the adopted policy; they should be removed before the policy is adopted.

1 Customize this sample Title IX sexual harassment response to ensure alignment with the district’s policies,
procedures, and practices,

2 At least one employee must be designated as the Title IX Coordinator. 34 C.F.R. §106.8(a).

3 Though not required by Title IX regulations, “elementary and secondary schools may choose to train non-employees
such as volunteers about how to report sexual harassment or require volunteers to do so...and such schools would not face
expanded Title IX liability by doing so.” 85 Fed. Reg. 30119. Consult the board attorney about this issue.
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Actor Action

evidence.

4. Title IX decision-mnakers receive training on issues of relevance of
questions and evidence, including when questions and evidence
about the Complainant’s sexuval predisposition or prior sexual
behavior are not relevant to the allegations.

5. Public availability of all training materials for the Title IX
Coordinator, investigators, decision-makers, and any informal
resolution facilitators4 by posting them on the District’s website, if
any, or otherwise making them available upon request for
inspection by members of the public. 34 CFR
§106.45(bX10)(iXD). See 2:250-E2, Immediately Available District
Public Records and Web-Posted Reports and Records.

Reporting
Actor Action
All District employees Upon receiving knowledge of a sexual harassment allegation:

1. Immediately report a suspicion of child abuse or neglect to the Ill.
Dept. of Children and Family Services on its Child Abuse Hotline
[-800-25-Abuse (1-800-252-2873 (within Illinois); 1-217-524-2606
{outside [llinois); or [-800-358-5117 (TTY)).

2. Promptly forward all reports of sexual harassment to the Title IX
Coordinator.

Note: Employees may receive knowledge of a sexual
harassment allegation via an anonymous report. 85 Fed. Reg.
30132.

Initial Meeting with the Complainant; Complaint Analysis

Actor Action

Title IX Coordinator Upon receiving knowledge of a sexual harassment allegation, promptly
contacts the Complainant to (34 C.I'.R. §106.44(a)):

I. Discuss the availability of supportive measures;

2. Consider the Complainant’s wishes with respect to suppostive
measures;

Note: If a Complainant desires supportive measures, the District
should keep the Complainant’s identity confidential (including
from the Respondent) unless disclosing the Complainant’s

The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted.

4 Naming only the training provider and course does not meet this requirement, See 85 Fed. Reg. 30254, Consult the
board attorney regarding this reguirement; making training materials of third-party consuitants publicly available may
violate their intellectual property rights, The DOE acknowledged the potential for intellectual property violations, suggesting
that districts either “secure permission from the consuitant to publish the training materials” or create their own fraining
materials. 85 Fed. Reg. 30412.
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identity is necessary to provide a particular supportive measure,
e.g., no contact order. 85 Fed. Reg. 30133,

3. Inform the Complainant that supportive measures are available
regardless of whether the Complainant files a Formal Title 1X
Sexual Harassment Complaint; and

4. Explain to the Complainant the process for filing a Formal Title IX
Sexual Harassment Complaint, including 2:265-AP2, Formal Title
1X Sexual Harassment Complaint Grievance Process.

Maintains the confidentiality of the sexual harassment allegation, to the
greatest extent practicable.

Analyzes the sexual harassment allegation under the following Board
policies:

#2:260, Uniform Grievance Procedure

©5:20, Workplace Harassment Prohibited

©5:90, Abused and Neglected Child Reporting

*5:120, Employee Ethics; Conduct, and Conflict of Inferest

©7:20, Harassment of Students Prohibited

¢7:180, Prevention of and Response to Bullying, Intimidation,

and Harassment
«7:185, Teen Dating Violence Prohibited
0 7:190, Student Behavior

Answers the following questions:

1. Does another appropriate method exist for processing and
reviewing the sexual harassment allegation?

2. If yes, does that other method govern the District’s response in
addition to or at the exclusion of policy 2:265, Title IX Sexual
Harassment Grievance Procedure?

See 2:265-E, Title IX Sexual Harassment Glossary of Terms, for a
discussion of sexual harassment governed by laws other than Title IX,
Consult the board attorney for guidance.

Consideration of a Formal Title IX Sexual Harassment Complaint

A Formal Title IX Sexual Harassment Complaint may be filed by the Complainant with the Title IX
Coordinator in person, by mail, or by email, by using the contact information required to be listed for
the Title IX Coordinator under 34 C.F.R. §106.8(a), and by any additional method designated by the
District. The Formal Title IX Sexual Harassment Complainant must contain the Complainant’s
physical or digital signature, or otherwise indicate that the Complainant is the person filing it.

When the Title [X Coordinator signs5 a Formal Title IX Sexual Harassment Complaint, the Title IX
Coordinator is not a Complainant or otherwise a party under 2:265-AP2, Formal Title IX Sexual
Harassment Complaint Grievance Process. 34 C.I.R. §106.30.

The footnotes are not intended to be part of the adopted policy; they sheuld be removed before the policy is adopted.
5 Additionally, a Title IX coordinator who signs (instead of files) a formal Title IX sexual harassment complaint does
not create a conflict of interest with the respondent. 85 Fed. Reg. 30216,
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Actor

Action

Title IX Coordinator

When a Complainant Does NOT F¥File a Formal Title IX Sexual
Harassment Complaint:

Assesses the sexual harassment allegation to determine whether the
circumstances justify overriding the Complainant’s choice and signing
a Formal Title IX Sexual Harassment Complaint.

“If a grievance process is initiated against the wishes of the
complainant, that decision should be reached thoughtfully and
intentionally by the Title IX Coordinator [and] not [be] an automatic
result that occurs any time [the District] has notice that a complainant
was allegedly victimized by sexual harassment.” 85 Fed. Reg. 30131,
Consult the board attorney for guidance.

The District’s Every Student Succeeds Act (ESSA) obligations may
require the Title IX Coordinator to sign a Formal Title IX Sexual
Harassment Complaint initiating a grievance process against an
employee-respondent, even when the Complainant does not wish to file
a Formal Title IX Sexual Harassment Complaint;6 e.g., the District
wishes to investigate allegations in order to determine whether it has
probable cause of employee sexual misconduct that affect its ESSA
obligations. 7

When a Complainant Files, or the Title IX Coordinator Signs, a
Formal Title TX Sexual Harassment Complaint:

Praceeds to and follows 2:265-AP2, Formal Title IX Sexual
Harassment Complaint Grievance Process, in conjunction with any
response required by this procedure.

Consideration of Removal

of the Respondent

Actor

Action

Title IX Coordinator

Emergency Removal of Respondent-Student:

If the Respondent is an identified student, considers whether the
Respondent-student should be removed from the District’s education
program or activity on an emergency basis in accordance with 34 C.F.R.
§106.44(c).

Before removing a Respondent-student on an emergency basis, conducts an
individualized safety and risk analysis to determine whether removal is
justified by an immediate threat to the physical health or safety of any
student or other individual arising from the sexnal harassment allegations.
See 4:190-AP2, Threat Assessment Team (TAT).

The foolnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted.
6 85 Fed. Reg, 30192; 20 U.S.C. §7926 (Every Student Succeeds Act).

7 1d. Sec also ESSA Dear

Colleague Letter on ESEA Section 8546 Reguirements, DOE Office of Elementary and

Secondary Education (June 27, 2018), at: www2.ed.gov/policy/elsec/leg/essalsection8S46dearcolleagneletter. pdf.
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If the Respondent-student is removed on an emergency basis:

1. Provides the Respondent-student with written8 notice and an opportunity
to challenge the decision immediately? following the removal; and

2. TFollows requirements set forth in 105 ILCS 5/10-22.6.

Administrative Leave for Respondent-Employee:

If the Respondent is identified and is a non-student employee, in conjunction
with the Assistant Superintendent for Human Resources, considers whether
the Respondent-employee should be placed on administrative leave in
accordance with 34 CFR. §10644(d), relevant District policies and
procedures, and any applicable collective bargaining agreements. See Board
policies 5:240, Suspension, and 5290, Employment Termination and
Suspensions.

Note: While Title IX regulations do not impose a time limit on the duration
of an emergency removal (85 Fed. Reg. 30230}, time limits may apply based
upon District policies and procedures, any applicable collective bargaining
agreements, and other laws and regulations, e.g., the Individuals with
Disabilities Education Act, Section 504 of the Rehabilitation Act of 1973,
the Americans with Disabilities Act, 105 ILCS 5/10-22.6.

Recordkeeping

Actor

Action

Title IX Coordinator

Creates and maintains, for a period of at least seven years, records of any
actions and supportive measures taken and provided in response to the report
of sexual harassment, regardless of whether a Formal Title 1X Sexual
Harassment Complaint was filed. 34 C.F.R. §106.45(b)(10)(i). Ensures that

records document:

1. Why the District’s response to the sexual harassment allegation was not
deliberately indifferent, e.g., was deliberately concerned and appropriate;

2. The supportive measures the District took to restore or preserve equal
access to its education program or activity; and

3, If the District did not provide Complainant with supportive meastres,
why not providing them was clearly reasonable in light of the
circumstances, Id. ,

See 5:150, Personnel Records, and 5:150-AP, Personnel Records,

addressing the identification, storage, and access to personnel

records.

See 7:340, Student Records, along with 7.340-AP1, Schoof Student Records,

and 7:340-AP2, Storage and Destruction of School Student Records,

addressing the District’s legal obligations regarding the identification,

confidentiality, safeguarding, access, and disposal of school student records.

The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted.

8 While Title IX reguiations do not require written notice to the respondent (85 Fed, Reg. 30234), most attorneys agree

providing written notice is a best practice. If the district does not want to provide wrillen notice, delete “writien.”

9 Immediately is fact-specific, and is generally understood in the context of a fegal process to mean occurring without

delay, as soon as possible, or given the circumstances.” 85 Fed. Reg. 30229,
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August 2020 2:265-AP2

School Board

Administrative Procedure — Formal Title IX Sexual Harassment Complaint Grievance
Process 1

This procedure implements the District’s investigation and response process to a Formal Title 1X
Sexual Harassment Complaint after a decision to pursue one has been made using 2:265-AP1, Title IX
Sexual Harassment Response. See 34 CF.R. Part 106. Use this procedure to comply with 34 C.F.R.
§106.45, Grievance process for formal complaints of sexual harassment. Use exhibit 2:265-E, Tiile
IX Sexual Harassment Glossary of Terms, in conjunction with this procedure.

This procedure containg a Table of Contents and lettered Sections.

Table of Contents

A. Overview of 34 C.F.R. §106.45 Grievance Process

B. Notice of Allegations

C. Consolidation of Formal Title IX Sexual Harassment Complaints

D. Dismissal of Formal Title IX Sexual Harassment Complaint

E. Informal Resolution of Formal Title IX Sexual Harassment Complaint
F. Investigation of Formal Title IX Sexual Harassment Complaint

G. Determination Regarding Responsibility; Remedies

H. Appeals

I.  Recordkeeping

Sections

A. Overview of 34 C.F.R. §106.45 Grievance Process

The District treats Complainants and Respondents engaging in the Formal Title IX Sexual
Harassment Complaint Grievance Process (Grievance Process) equitably and adheres to the
following guidelines:

1. Presumption of Non-Responsibility. The Respondent is presumed not responsible for the
alleged conduct until a determination regarding responsibility is made at the conclusion of the
Grievance Process. 34 C.F.R. §106.45(b)1)(iv).

2. Grievance Process Required Before Imposing Sanctions. The District complies with this
Grievance Process before imposing any disciplinary sanctions ot other actions against a
Respondent. 34 C.F.R. §106.45(b)(1)(1).

3. Supportive Measures.2 The District may provide counseling, extensions of deadlines or other
course-related adjustments, modifications of work or class schedules, campus escort services,
mutual restrictions on contact between the parties, changes in work3 locations, leaves of
absence, increased security and monitoring of certain areas of the campus, and other similar
measures to Complainants and/or Respondents. 34 C.F.R. §106.45(b)(1)(ix). See 2:265-L,
Title IX Sexual Harassment Glossary of Terms, for the definition of supportive measures.

The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted.

I ‘This sample Title IX sexual harassment grievance process must be customized to assure alignment with the district’s
policies, procedures, and practices.

2 Customize this list to reflect locally available supportive measures.

3 For districts with residential facilities, insert “or housing™ here.
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4. Dvidence Considered. Al relevant evidence — including both inculpatory and exculpatory
evidence — is objectively evaluated. Credibility determinations are not based on a person’s
status as a Complainant, Respondent, or witness. The District does not require, allow, rely
upon, or otherwise use questions or evidence that constitute, or seek disclosure of,
information protected under a legally recognized privilege, e.g., attorney-client privilege,
doctor-patient privilege, or spousal privilege, unless the person holding such privilege has
waived the privilege. 34 C.F.R. §106.45(b)(1)(i1} and (x).

5. Standard of Proof. All determinations are based upon the preponderance of evidence
standard. 34 C.F.R. §106.45(b)(1)(vii). 4

6. Right to _Appeal. Each party may appeal any determination as described in Section H.
Appeals, below, 34 C.F.R. §106.45(b)(1)(viii}; 34 C.F.R. §106.45(b)(8)(i).

7. Timeline. This Grievance Process is concluded within 90 school business daysS after receipt
of a Formal Title 1X Sexual Harassment Complaint. As used in this Grievance Process,
school business days means days on which the District’s main office is open. For good cause,
this Grievance Process may be temporarily delayed or extended for a limited time only if the
Complainant and the Respondent are provided written notice of the delay/extension and the
reasons for it. Good cause may include: the absence of a party, a party’s advisor, or a witness;
concurrent law enforcement activity; or the need for language assistance or accommodation
of disabilities. 34 C.F.R. §106.45(b)(1)(v).

8. Disciplinary Sanctions and Remedies. Following a determination of responsibility, the
District may implement recomimended disciplinary sanctions, up to and including: discharge,
for a Respondent-employee; expulsion, for a Respondent-student; and termination of any
existing contracts and/or prohibition from District property and activities, for a third-party
Respondent. 34 C.F.R. §106.45(b)}1){vi).

1. Where a determination of responsibility for sexual harassment is made against a
Respondent, remedies designed to restore or preserve equal access to the District’s
education program or activities are provided to a Complainant. Remedies may include the
same individualized services described in Supportive Measures, above. Unlike
Supportive Measures, however, remedies may be disciplinary or punitive, and they may
burden the Respondent. 34 C.F.R. §106.45(b)(1)(i). The District may implement
remedies up to and including the recommended disciplinary sanctions described above.
34 CF.R. §106.45(b)(1)(vi).

9. Training Requirements. The District ensures certain training requirements are met. At a
minimum, any individual designated by the District as a Title IX Coordinator, investigator,
decision-maker (including the Initial Decision-Maker and Appellate Decision-Maker), or any
person designated by the District to facilitate an informal resolution process will:

The foolnotes are not intended to be part of the adopted policy; they should be remaved before the policy is adopied.

4 See f/n 26 in sample policy 2:265, Title IX Sexual Harassment Grievance Procedure. Ensure the same standard of
proof used in that policy is used here.

5 The method of calculation may be customized locaily. This sample uses school business days. If the district uses a
different calculation method, e.g., calendar days, insert it. 85 Fed. Reg. 30188. The formal Title IX sexual harassment
complaint grievance process must include “reasonably prompt time frames for [their] conclusion, including reasonably
prompt time frames for filing and resolving appeals and informal resolution processes if the recipient offers informal
resolution processes.” 34 C.F.R. §106.45(b)1)(v). Consult with the board attorney fo determine the most appropriate
timeline for the district.
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a.

Not have a conflict of interest or bias for or against complainants or respondents
generally or an individual Complainant or Respondent; and

Receive training on the definition of sexual harassment, the scope of the District’s
education program or activity, how to conduct an investigation and Grievance
Process (including hearings, appeals, and informal resolution processes, as
applicable), and how to serve impartially (including by avoiding prejudgment of the
facts at issue, conflicts of interest, and bias).

Any individual designated by the District as an investigator receives training on issues of
relevance to create an investigative report that fairly summarizes relevant evidence.

Any individual designated by the District as a decision-maker receives training on issues
of relevance of questions and evidence, including training about when questions and
evidence about the Complainant’s sexual predisposition or prior sexual behavior are not
relevant to the allegations. 34 C.F.R. §106.45(b)(1)(1ii).

B. Notice of Allegations

Upon signing a Formal Title X Sexual Harassment Complaint or receiving a Formal Title IX
Sexual Harassment Complaint filed by a Complainant, the Title X Coordinator:

[. Provides written notice to all known parties of the following information: 6

a.

This procedure 2:265-AP2, Formal Title IX Sexual Harassment Complaint Grievance
Process, including any available informal resolution process.

The allegations of sexual harassment potentially constituting Title 1X sexual
harassment, including sufficient details known at the time and with sufficient time to
prepare a response before any initial interview. Sufficient details include the
identities of the parties involved in the incident, if known, the conduct allegedly
constituting Title IX sexual harassment, and the date and location of the alleged
incident, if known.

That the Respondent is presumed not responsible for the alleged conduct and that a
determination regarding responsibility is made at the conclusion of the Grievance
Process.

That alf parties may have an advisor of their choice, who may be, but is not required
to be, an attorney.

That all parties may inspect and review any evidence obtained as part of the
investigation that is directly related to the allegations raised in the Formal Title IX
Sexual Harassment Complaint (including evidence the District does not intend to rely
on in determining responsibility, and inculpatory or exculpatory evidence) so that
each party can meaningfully respond to the evidence before the imvestigation
concludes.

That the District’s behavior policies prohibit knowingly making false statements or
knowingly submitting false information during the Grievance Process.

2. Provides a second written notice to all known parties if, during the investigation, the
District decides to investigate allegations not included in the first written notice.

The footnoles are not intended to be part of the adopted policy; they should be removed before the policy is adopled.
634 CF.R. §106.45(b)2).
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3. Decides whether to personally conduct the investigation or appoint a qualified
investigator, If the Title IX Coordinator appoints a qualified investigator, provides
written notice of the appointment to the Investigator. 7

When the Complainant’s Identity Is Unknown

If the Complainant’s identity is unknown, e.g., where a third party reports that a Complainant was
victimized by sexual harassment but does not reveal the Complainant’s identity, or a Complainant
reports anonymously, the Grievance Process may proceed if the Title IX Coordinator determines
it is necessary to sign a Formal Title IX Sexual Harassment Complaint, even though the written
notice provided in Section B.1, above, will not include the Complainant’s identity. 85 Fed. Reg.
30133, If the Complainant’s identity is later discovered, the Title IX Coordinator provides
another written notice to the parties. Id. at f/n 594.

When the Respondent’s Identity is Unknown

If the Respondent’s identity is unknown, e.g. where a Complainant does not know the
Respondent’s identity, the Grievance Process shall proceed because an investigation might reveal
the Respondent’s identity, even though the written notice provided in Section B.1, above, will not
include the Respondent’s identity. If the Respondent’s identity is later discovered, the Title IX
Coordinator provides another written notice to the parties. 85 Fed. Reg. 30138.

C. Consolidation of Formal Title XX Sexual Harassment Complaints

When the allegations of sexual harassment arise out of the same facts or circumstances, the Title
IX Coordinator may consolidate Formal Title IX Sexual Harassment Complaints alleging sexual
harassment against more than one Respondent, or by more than one Complainant against one or
more Respondents, or by one party against the other party. 34 CF.R. §106.45(b)(4).

D. Dismissal of Formal Title IX Sexual Harassment Complaint

After an investigation, if the Title IX Coordinator determines that the conduct alleged would not
constitute Title IX sexual harassment even if proved, did not occur in the District’s education
program ot activity, or did not occur against a person in the United States, then the Title IX
Coordinator dismisses the Formal Title IX Sexual Harassment Complaint with regard to that
conduct for purposes of Title IX sexual harassment only. Such a dismissal does not preclude
action under another applicable District policy or procedure.

At any time during the investigation, the Title IX Coordinator may dismiss the Formal Title IX
Sexual Harassment Complaint, or any allegations contained in it, if any of the following occur:

1. The Complainant notifies the Title IX Coordinator in writing that he or she wants to
withdraw the Formal Title 1X Sexual Harassment Complaint or any allegations contained
in it;

2. The Respondent is no longer enrolled or employed by the District; or

Specific citcumstances prevent the District from gathering enough evidence to reach a
determination as to the Formal Title IX Sexual Harassment Complaint or allegations in it.

The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted.
7 Optional. Many attorneys agree written notice is a best practice. Delete this sentence if the district will not provide
wrilten notice of the appointment 1o the Investigator.
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Upon dismissal, the Title IX Coordinator promptly sends simultaneous written notice to the
parties of the dismissal, reason(s) for the dismissal, and the right to appeal the dismissal. 34
C.F.R. §106.45(b)(3).

F. Informal Resolution of Formal Title IX Sexual Harassment Complaint 8

At any time prior to reaching a determination regarding responsibility, the District may facilitate
informal resolution of a Formal Title IX Sexual Harassment Complaint, such as mediation, that
does not involve a full investigation and adjudication, provided that the District (34 C.F.R.
§106.45(b)(9)):

1. Provides the parties written notice disclosing:

a. The allegations;

b. Informal resolution process requirements, including the circumstances where parties
are precluded from resuming a Formal Title IX Sexual Harassment Complaint arising
from the same allegations, provided, however, that at any time prior to agreeing to a
resolution, any party has the right to withdraw from the informal resolution process
and resume the Grievance Process for the Formal Title IX Sexual Harassment
Complaint; and

¢. Any consequences resulting from participating in the informal resolution process,
including the records that will be maintained or could be shared;

2. Obtains the parties’ voluntary, written consent to the informal resolution process; and

3. Does not offer or facilitate an informal resolution process to resolve allegations that an
employee sexually harassed a student.

F. Investigation of Formal Title IX Sexual Harassment Complaint

The Investigator or Title IX Coordinator follows these steps when investigating the allegations in
a Formal Title [X Sexual Harassment Complaint.

Actor Action

Investigator or Title | [. During an investigation and throughout the Grievance Process (34
IX Coordinator C.ER. §106.45(bX5)).

1. Ensures that the burden of proof and burden of gathering evidence
rest on the District and not the parties involved. 34 CF.R.
§106.45(b)(5)(1).

2. Provides an equal opportunity for the parties to present witnesses,
including fact and expert witnesses, and other inculpatory and
exculpatory evidence. 34 C.F.R. §106.45(b)(5)(ii).

3. Refrains from restricting the ability of either party to discuss the
allegations under investigation or to gather and present relevant
evidence. 34 C.F.R. §106.45(b)(5)(iii).

4. Provides the parties the same opportunities to have others present

The footnotes are not intended to be part of the adopled policy; they should be removed before the policy is adopted.
8 informal resolution may be offered only if a Formal Title IX Sexual Harassment Complaint is filed. 34 C.F.R.
§106.45(b)(9).
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Actor

Action

during any grievance proceeding, including the opportunity to be
accompanied to any related meeting or proceeding by the advisor of
their choice {who may, but is not required to, be an attorney). 34
C.F.R. §106.45(b)}5)(iv). 9

5. Provides, to a party whose participation is invited or expected,
written notice of the date, time, location, participants, and purpose
of all investigative interviews or other meetings, with sufficient
time for the party to prepare to participate. 34 C.F.R.
§106.45(b)(5)(v).

6. Provides the parties an equal opportunity to inspect and review any
evidence obtained during the investigation that is directly related to
the Formal Title IX Sexual Harassment Complaint’s allegations
(including evidence the District does not intend to rely on in
reaching a determination regarding responsibility, and inculpatory
or exculpatory evidence). 34 C.F.R. §106.45(b)(5)(vi).

7. Prior to the completion of the investigative report, sends to each
party and the party’s advisor, if any, the evidence subject to
inspection and review in an electronic format or a hard copy and
provides each party with 10 school business days to submit a
written response. Id.

8. Upon receipt of a party’s written response to the evidence, reviews
the response and sends a copy to the other party in an electronic
format or a hard copy.

Prepares an investigative report summarizing all relevant evidence. 34
C.ER. §106.45(b)(5)(vii).

Sends to each party and the party’s advisor, if any, the investigative
report in an electronic format or hard copy, for their review and written
response. 1d.

Note: This step must occur at least 10 school business days
before the Initial Decision-Maker’s determination regarding
responsibility. Id.

At the conclusion of the investigation, sends to the Initial Decision-
Maker in an electronic format or hard copy:

1. The Formal Title IX Sexual Harassment Complaint;

2. All evidence gathered during the investigation that is directly
related to the Formal Title IX Sexual Harassment Complaint’s
allegations {including evidence the District does not intend to rely
on in reaching a determination regarding responsibility, and
inculpatory or exculpatory evidence); and

The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopled.
9 While the district cannot limit the choice or presence of an advisor for any party, it can restrict the extent to which the
advisor may participate in the proceedings if its restrictions apply equally fo both parties. 34 C.F.R. §106.45(b)(5)(iv).
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Actor Action

3. The investigative report,

G. Determination Regarding Responsibility; Remedies

Initial Decision- The Superintendent or designee acts as the Initial Decision-Maker for
Maker all Formal Title IX Sexual Harassment Complaints, unless it involves
allegations against the Superintendent or designee or against a Board
Member. In such cases, an outside consultant, e.g., an attorney or
retired school administrator, acts as the Initial Decision-Maker.,

Reviews Investigative Report and Corresponding Materials;
Opportunity for Parties to Submit Questions

Reviews all materials recetved from the Investipator.

Provides the parties with written notice of the opportunity to submit,
through the Imitial Decision-Maker, written, relevant questions that a
party wants asked of any party or witness. 34 C.F.R. §106.45(b)(6)(ii).
In the written notice, informs the parties that:

1. Questions and evidence about the Complainant’s sexual
predisposition or prior sexual behavior are not relevant, unless they:
are offered to prove that someone other than the Respondent
committed the conduct alleged by the Complainant; or concern
specific incidents of the Complainant’s prior sexual behavior with
respect to the Respondent and are offered to prove consent. 1d.

2. Any questions must be submitted to the Initial Decision-Maker
within five (5) school business days. 10

Reviews any questions received from each party for submission to any
party or witness.

Determines which questions to forward to any party or witness for
answers. If any proposed questions are excluded as not relevant,
provides the proposing party with a written explanation of the decision
to exclude a question as not relevant. Id.

Forwards relevant questions to any party or witness with instructions to
submit answers to the Initial Decision-Maker within five (5) school
business days. 11

Upon receipt of answers to questions, provides each party with copies
of them, Id.

Provides the parties with written notice of the opportunity to submit,
through the Initial Decision-Maker, additional, limited follow-up
writien, questions that a party wants asked of any party or witness. I1d.

The footnotes are not intended to be part of the adopted policy; they should be remeoved before the policy is adopted.
10 See f/n 5, above.
11 d.
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Informs the parties that any questions must be submitted to the Initial
Decision-Maker within five (5) school business days. 12

Upon receipt of answers to the additional questions, provides each party
with copies of them, Id.

Determination and Written Notice of Determination

Basing ail decisions on the preponderance of evidencel3d standard,
simultancously issues to the parties a written determination regarding
responsibility that (34 C.F.R. §106.45(b)(7)(ii)):

1. Identifies the allegations potentially constituting Title 1X sexual
harassment;

2. Describes the procedural steps taken from the receipt of the Formal
Title IX Sexual Harassment Complaint through the determination,
including any notifications to the parties, interviews with parties
and witnesses, site visits, and methods used to gather other
evidence;

Contains findings of fact supporting the determination;

4, Contains conclusions regarding the application of the District’s
policies and procedures to the facts;

5. Contains a statement of, and rationale for, the result as to each
allegation, including a determination regarding responsibility, any
recommendedi4 disciplinary sanctions for the District to impose on
the Respondent, and whether remedies designed to restore or
preserve equal access to the District’s education program or activity
will be provided by the District to the Complainant; and

6. Outlines the District’s procedures and permissible bases for the
Complainant and Respondent to appeal.

Title IX Coordinator | Implements any remedies for the Complainant as ordered by the Initial
Decision-Maker. 34 C.F.R. §106.45(b)}(7)(iv).

H. Appeals

The determination regarding responsibility becomes final either on the date that the Appellate
Decision-Maker provides the parties with the written decision of the result of the appeal, if an
appeal is filed, or if an appeal is not filed, the date on which an appeal would no longer be
considered timely. 34 C.F.R. §106.45(b)(7){iii).

Actor Action

The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted.

12 1d.

3 See f/n 4, above.

4 34 CFR. §10645(b)7)G1)EY. This sample procedure uses the phrase “recommended disciplinary sanctions’
because oftentimes, a district cannot immediately fmpose disciplinary sanctions — it can instead recommend disciplinary
sanctions, e.g., a recommendation for student expulsion or teacher dismissal, which may only be imposed after each party
exhausts their due process rights.

»

2:265-AP2 Page 8 of 10
©2020 Policy Reference Education Subscription Service
1llinois Association of School Boards. All Righis Reserved.
Please review this material with your school board attorney before use.




Actor Action

Complainant or I. Within 10 school business daysls after receiving the either the
Respondent Initial  Decision-Maker’s  written  determination  regarding
responsibility or the notice of dismissal of Formal Title 1X Sexual
Harassment Complaint, makes a written request to the Title IX
Coordinator appealing the determination/dismissal based on:

1. Procedural irregularity that affected the outcome.

2. New evidence now available that could affect the outcome but
that was not reasonably available at the time the determination.

3. The Title IX Coordinator, Investigator, or Initial Decision-Maker
had a conflict of interest or bias for or against complainants or
respondents generally or the individual Complainant or
Respondent  that affected the outcome. 34 CFR.
§106.45(b)8)(i).

1. Note: The District may offer appeals on additional bases, so
long as they are offered equally to both parties. 34 C.F.R.
§106.45(b)(8)(ii). Consult the board attorney before offering
additional appeal bases, as they may overlap with or impact
related proceedings that occur separately from this Grievance
Process, e.g., a student expulsion hearing or teacher dismissal
hearing to impose recommended disciplinary sanctions as a
result of this Grievance Process.

Title IX Coordinator 2. Upon receiving an appeal from one party:
1. Notifies the other party in writing that an appeal has been filed.

2. Provides both parties five (5) school business days to submit a
written statement in support of, or challenging, the outcome.

3. Promptly forwards all materials relative to the appeal to the
Appellate Decision-Maker.

1. Note: The District must ensure that the Appellate Decision-
Maker is not the same person as the Initial Decision-Maker, the
Investigator, or the Title IX Coordinator. 34 CIF.R.
§106.45(b)(8)(iii}B). The Board may, but is not required to,
hear and decide the appeal, it is a suggestion that aligns with the
appeal provisions in policy 2:260, Uniform Grievance
Procedure, and with IIl. State Board of Education sex equity
regulations requiring districts to “provide for final appeal of
grievance decisions made at the system level to the system’s
governing board.” 23 [l Admin.Code §200.40(c)(1). If the
Board acts as the Appellate Decision-Maker, the Board must
receive the training in Section A.9, above,

2. Note: Some school attorneys recommend that the appeal not

The foetnotes are not intended to be part of the adopted policy; they shouid be removed before the policy is adopted.
15 See f/n 5, above.
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Actor Action

go to the Board, so that the Board’s objectivity is not called into
question if it needs to conduct a hearing related to recommended
disciplinary sanctions resulting from the Grievance Process.
Districts should discuss their options with their board

attorney.
Appellate Decision- 3. Within 30 school business days, affirms, reverses, or amends the
Maker written determination regarding responsibility or the notice of
dismissal.

4. Within five (5) school business days after its decision,
simultanecusly issues a written decision to both parties that
describes the resuit of the appeal and the rationale for the result. 34
C.F.R. §106.45(b)(8)(iii)(E), (F). 16

L. Recordkeeping

Actor Action

Title IX Coordinator Creates and maintains, for a period of at least seven (7) years,
records of (34 C.F.R. §106.45(b)(10)(1)):

I. The sexual harassment investigation, including any
determination regarding responsibility, any disciplinary
sanctions imposed on the Respondent, and any remedies
provided to the Complainant designed to restore/preserve equal
access to the District’s education program or activity;

2. Any appeal and its result;
Any informal resolution and its resuit; and

4, All materials used to train the Title IX Coordinator,
investigators, decision-makers, and any person who facilitates
an informal resolution,

See 5:150, Personne! Records, and 5:150-AP, Personnel
Records, addressing the identification, storage, and access
to personnel records.

See 7:340, Student Records, along with 7:340-AP1, School Student
Records, and 7:340-AP2, Storage and Destruction of School
Student Records, addressing the District’s legal obligations
regarding the identification, confidentiality, safeguarding, access,
and disposal of school student records.

The foolnotes are not intended to be part of the adopted peficy; they should be removed before the policy is adopted.
16 These timelines are optionat and used for ease of use and administration to align with the appeal timelines in sample
policy 2:260, Uniform Grievance Procedure.
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August 2020 2:265-E

Schoo! Board

Exhibit — Title IX Sexual Harassment Glossary of Terms 1

Use this exhibit to educate employees and students about Title IX terms, and with the required Title
IX response and grievance process in Board policy 2:265, Title IX Sexual Harassment Grievance
Procedure, implemented by administrative procedures 2:265-AP1, Title IX Sexual Harassment
Response, and 2:265-AP2, Formal Title IX Sexvual Harassment Complaint Grievance Process.

Glossary of Terms

Actual Knowledge — Notice of sexual harassment or allegations of sexual harassment to any District
employee or to the District’s Title IX Coordinator. Assumption of knowledge based solely on the
District’s status as an employer or other presumption under law does not constitute actual knowledge.
This standard is not met when the only official of the District with actual knowledge is the
Respondent. Notice as used here includes, but is not limited to, a report or complaint of sexual
harassment to the Title IX Coordinator in person, by mail, by telephone, or by email using the contact
information listed for the Title IX Coordinator, or by any other means that results in the Title IX
Coordinator receiving the person’s verbal or written report. 34 C.F.R. §§ 106.30, 106.8(a).

Appellate Decision-Maker — An individual or group, e.g., a Board-appointed appeal examiner or the
Board, which reviews an appeal of the Initial Decision-Maker’s determination regarding
responsibility or a dismissal of a Formal Title IX Sexual Harassment Complaint (defined below). The
Appellate Decision-Maker cannot be the same person as the Initial Decision-Maker, the Investigator,
or the Title IX Coordinator. 34 C.F.R. §106.45(b)(8)(iii}(B). The Appellate Decision-Maker must be
free from conflicts of interest or bias against complainants and respondents generally or against an
individual Complainant or Respondent, and must be trained to serve impartially. 34 C.F.R.

§106.45(b)(1)(iii).

Complainant —~ An individual who is alleged to be the victim of conduct that could constitute sexual
harassment, 34 C.F.R. §106.30.

Consent — Knowing, voluntary, and clear permission by word or action, to engage in mutually agreed
upon sexual activity. Consent may not be inferred from silence, passivity, or a lack of verbal or
physical resistance. A person’s manner of dress does not constitute consent. Past consent to sexual
activities, or a current or previous dating relationship, does not imply ongoing or future consent.
Consent to some sexual contact (such as kissing or fondling) cannot be presumed to be consent for
other sexual activity (such as intercourse). Consent to engage in sexual activity with one person does
not constitute consent to engage in sexual activity with another person. Consent may be withdrawn at
any time. A person cannot consent to sexual activity if that person is unable to understand the nature
of the activity or give knowing consent due to circumstances, inciuding without Hmitation the
following: (1) the person is incapacitated due to the use or influence of alcohol or drugs; (2) the
person is asleep or unconscious; (3) the person is under age; or (4) the person is incapacitated due to a
mental disability. The existence of consent is based on the totality of the circumstances, including the
context in which the alleged incident occurred. Coercion, force, or the threat of either invalidates
consent.

The footnotes are not intended to be part of the adopted policy; they should be removed before the policy is adopted.
1 This sample exhibit must be customized to assure alignment with the district’s policies, procedures, and practices.
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Note: 34 C.F.R. §106.30, added at 85 Fed. Reg. 30574, states that Title IX recipients are not
required to adopt a particular definition of consent with respect to sexual assault; however, in its
2020 Title IX rulemaking, the U.S. Dept. of Education (DOE) stated that “recipients must clearly
define consent and must apply that definition consistently.” 85 Fed. Reg. 30125. Consult the
Board Attorney if the District would like to customize this definition.

Tducation Program or Activity — Includes locations, events, or circumstances in the United States
over which the District exercised substantial control over both the Respondent and the context in
which the sexual harassment occurred. 34 C.F.R. §106.44(a).

Note: Title IX jurisdiction is geographically limited to discrimination against a person in the
United States. 34 C.F.R. §106.8(d). The District’s Title IX obligations extend to off-campus
sexuyal harassment incidents “if the off-campus incident occurs as part of the [district]’s
‘operations’ pursuant to 20 U.S.C. 1687 and 34 CFR 106.2(h)” or if the District “exercised
substantial control over the respondent and the context of alleged sexual harassment that occurred
off campus pursuant to § 106.44(a).” 85 Fed. Reg. 30196. No single factor is determinative of
whether the District exercised substantial control or whether an incident occurred as part of the
District’s operations. Id. at 30197, Operations may include computer and internet networks,
digital platforms, and computer hardware or software owned or operated by, or used in, the
District’s operations. Id. at 30202, Consult the Board Attorney for further guidance,.

Formal Title IX Sexual Harassment Complaint — A document filed by a Complainant or signed by
the Title IX Coordinator alleging sexual harassment against a Respondent and requesting that the
District investigate the allegation. At the time of filing a Formal Title IX Sexual Harassment
Complaint, a Complainant must be participating in or attempting to participate in the District’s
education program or activity with which the Formal Title IX Sexual Harassment Complaint is filed.

Note: Whether a Complainant is attempting to participate is a fact-specific inquiry. For example,
a Complainant who has graduated may still be attempting to participate in an education program
where he or she intends to remain involved in alumni programs or activities. 85 Fed. Reg. 30138.
Consult the Board Attorney for further guidance.

Initial Decision-Maker — An individual designated by the Title IX Coordinator to reach an initial
determination regarding responsibility in a Formal Title IX Sexual Harassment Complaint (defined
above) by applying the standard of proof set forth in 2:265-AP2, Formal Title IX Sexual Harassment
Complaint Grievance Process. See 85 Fed. Reg. 30054. The Title IX Coordinator cannot be the Initial
Decision-Maker. 34 C.F.R. §106.45(b)(7)(i). The Initial Decision-Maker must be free from conflicts
of interest or bias against complainants and respondents generally or against an individual
Complainant or Respondent, and must be trained to serve impartially, 34 C.F.R. §106.45(b)(1)(iii).

Investigator — The Title IX Coordinator or an individual designated by the Title IX Coordinator to
investigate a Formal Title IX Sexual Harassment Complaint (defined above) according to 2:265-AP2,
Formal Title IX Sexual Harassmeni Complaint Grievance Process. The Investigator must be free
from conflicts of interest or bias against complainants and respondents generally or against an
individual Complainant or Respondent, and must be ftrained to serve impartially. 34 C.F.R.
§106.45(b)(1)(iii).

Respondent — An individual who has been reported to be the perpetrator of the conduct that could
constitute sexual harassment. 34 C.F.R. §106.30.

Supportive Measures — Non-disciplinary, non-punitive individualized services offered as
appropriate, as reasonably available, and without fee or charge to a Complainant or Respondent
before or after the filing of a Formal Title IX Sexual Harassment Complaint or where no Formal Title
IX Sexual Harassment Complaint has been filed. Such measures are designed to restore or preserve
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equal access to the District’s education program or activity without unreasonably burdening the other
party, including measures designed to protect the safety of all parties or the District’s educational
environment, or deter sexual harassment. Supportive measures may include counseling, extensions of
deadlines or other course-related adjustments, modifications of work or class schedules, campus
escort services, mutual restrictions on contact between the parties, changes in work2 locations, leaves
of absence, increased security and monitoring of certain areas of the campus, and other similar
measures. The District will maintain as confidential any supportive measures provided to a
Complainant or Respondent, to the extent that maintaining such confidentiality would not impair the
ability of the District to provide the supportive measures. The Title IX Coordinator is responsible for
coordinating the effective implementation of supportive measures. 34 C.F.R. §106.30.

Sexual Harassment Governed by Laws Other Than Title IX — The District must also address
sexual harassment that does not meet the definition of Title IX sexual harassment, including but not
limited to sexual harassment in violation of the State Officials and Employees Ethics Act (5 ILCS
430/), lllinois Human Rights Act (775 ILCS 5/), and Title VII of the Civil Rights Act of 1964 (42
U.S.C. §2000e et seq.).

For each report or complaint received, the Title [X Coordinator reviews the following Board policies3
to determine if they require additional action by the District in addition to or at the exclusion of policy
2:265, Title IX Sexual Harassment Grievance Procedure:

o 2:260, Uniform Grievance Procedure. This policy provides a method for any student,
parent/guardian, employee, or community member to file a complaint if he or she believes
that the School Board, its employees, or its agents have violated his or her rights under the
State or federal Constitution, State or federal statute, Board policy, or various enuwmerated
bases.

© 5:20, Workplace Harassment Prohibited. This policy prohibits employees from engaging in
sexual harassment.

o 5:90, Abused and Neglected Child Reporting. This policy requires employees who suspect or
receive knowledge that a student may be an abused or neglected child to immediately report
their suspicion to the 1il. Dept. of Children and Family Services (DCFES). If an employee
reports an alleged incident of sexual abuse to DCFS and DCFS accepts the report for
investigation, it further requires the District to coordinate with the local Children’s Advocacy
Center. 4

o 5:120, Employee Ethics; Conduct; and Conflict of Interest. This policy sets forth high
standards for employee ethics and conduct, and incorporates by reference the Code of Ethics
for lllinois Educators.

e 7:20, Harassment of Students Prohibited. This policy prohibits all sexval harassment of
students.

o 7:180, Prevention of and Response to Bullying, Intimidation, and Harassment. This policy
prohibits students from engaging in bullying, intimidation, and harassment at school, school-
related events and electronically. Prohibited conduct includes stalking, sexual harassment,
sexual violence, or retaliation for asserting or alleging an act of bullying.

The footnetes are not intended to be part of the adopted policy; they should be removed before the policy is adopled.

2 For districts with residential facilitics, insert “or housing” here.

3 Ensure the referenced locally-adopted board policies contain the language paraphrased in this exhibit. If not, either
substitate similar fanguage from the locally-adopted board policies on the same topics, or insert the titles from relevant
locally adopled policies.

4 Delete the second sentence if your district is not within a county served by an accredited Children’s Advocacy Center.
For further discussion see f/n [4 in sample policy 5:90, Abused and Neglected Child Reporting.
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7:185, Teen Dating Violence Prohibited. This policy prohibits students 13-19 years of age
from using or threatening to use physical, mental, or emotional abuse to control an individual
in the dating relationship, and from using or threatening to use sexual violence in the dating
relationship.

7:190, Student Behavior. This policy sets forth student conduct rules, prohibited student
conduct, and behavioral interventions and disciplinary measures designed to address the
causes of misbehavior and teach students positive behavioral skills.

Title IX Sexual Harassment — Conduct on the basis of sex that satisfies one or more of the following
(34 C.F.R. §106.30):

L J

2:265-1

A District employee conditions the provision of an aid, benefit, or service on an individual’s
participation in unwelcome sexual conduct; or

Unwelcome conduct determined by a reasonable person to be so severe, pervasive, and
objectively offensive that it effectively denies a person equal access to the District’s
education program or activity; or

Sexual assault as defined in 20 U.S.C. §1092(D(6)}AXY), dating violence as defined in 34
U.S.C. §12291(a)(10), domestic violence as defined in 34 U.S.C. §12291(a)(8), or sfalking as
defined in 34 U.S.C. §12291(a)(30).

o Sexual assault means an offense classified as a forcible or nonforcible sex offense
under the uniform crime reporting system (UCR Program) of the Federal Bureau of
Investigation (FBI), and includes rape, fondling, incest, and statutory rape. 20 U.S.C.
§1092(DH(6)A)V); 34 CFR. Part 668, Appendix A to Supbart D. For more
information regarding the FBI UCR Program, see www.tbi.gov/services/cjis/uct/.

o Dating violence means violence committed by a person: (1} who is or has been in a
social relationship of a romantic or intimate nature with the victim, and {2) where the
existence of such a relationship shall be determined based on a consideration of the
length of the relationship, the type of relationship, and the frequency of interaction
between the persons involved in the relationship. 34 U.S.C. §12291(a)(10).

o Domestic violence includes any felony or misdemeanor crimes of violence committed
by a current or former gpouse or intimate partner of the victim, by a person with
whom the victim shares a child in common, by a person who is cohabitating with or
has cohabitated with the victim as a spouse or intimate partner, by a person similarly
situated to a spouse of the victim under the domestic or family violence laws of the
jurisdiction, or by any other person against an adult or youth victim who is protected
from that person’s acts under the domestic or family violence laws of the jurisdiction.
34 U.S.C. §12291(a)(8).

o Stalking means engaging in a course of conduct directed at a specific person that
would cause a reasonable person to: (1) fear for his or her safety or the safety of
others, or (2) suffer substantial emotional distress. 34 U.S.C. §12291(a)(30).
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