
  

 

 

   Transparent LAN Service (TLS) NETWORK SERVICES AGREEMENT 

 

This TLS Network Agreement (the “Agreement”) is entered into by and between MCC Telephony, LLC 1 Mediacom Way, Mediacom Park, NY, 10918 

(“Mediacom”) and Streator Schools  1520 N Bloomington St, Streator IL 61364 (“Customer”). 

 

SERVICES:  Pursuant to the terms of the Agreement and subject to the terms of the TLS Network Agreement General Terms (attached as Exhibit A to the 

Agreement) (the “General Terms”), Mediacom agrees to provide, and Customer agrees to purchase, for the Service Term specified below, a transparent local 

area network service, consisting of point-to-point data connections between specified points of interconnection (each, a “Demarcation Point”), to be located at 

specified physical locations (each, a “Termination Location”) at Customer’s designated service locations (each, a “Service Location”), and certain 

Mediacom equipment to be installed at each Termination Location to establish the applicable Demarcation Point (collectively with any other related services 

described herein, the “Services”). 

 

SERVICE LOCATIONS:  1520 N BLOOMINGTON ST, STREATOR IL 61364, 1207 READING ST, STREATOR IL 61364 
TERMINATION LOCATIONS  Network rooms  

DEMARCATION POINTS:  Mediacom’s equipment at each Termination Location. 

BANDWIDTH: 20 MBPS 
FEES AND CHARGES:  Customer agrees to pay the following fees and charges (collectively, the “Fees”) for the Services: 

Installation Fee: $0.00 

Monthly Service Fee: $350.00 a site =$700.00 

 

The Installation Fee is payable upon Customer’s execution of this Agreement.  Monthly Service Fees (including any pro-rated amounts thereof), as may be 

adjusted pursuant to the General Terms, are payable upon receipt of, and pursuant to the terms of, the applicable invoice.  Billing of Monthly Service Fee 

invoices will commence when Mediacom determines that it has established connectivity between the Demarcation Points (the “Turn-Up Date”). 

 

SERVICE TERM:  Unless earlier terminated pursuant to Section 6 of the General Terms, the initial term of the Agreement shall commence on the Effective Date 

and end 36 months following the Turn-Up Date (the “Initial Term”).  The Agreement will automatically renew for successive one (1) month terms (each, a 

“Successive Term”, and all such Successive Terms and the Initial Term collectively, the “Service Term”) upon the expiration of the Initial Term or any 

Successive Term, unless earlier terminated or either party notifies the other in writing at least 30 days prior to the end of the then-current term that it does not 

wish to renew. 

 

ESTIMATED AVAILABILITY DATE:  Mediacom estimates it will first make the Services available to the Customer July 1st 2018 days following the date on 

which Mediacom executes this Agreement (the “Estimated Availability Date”). 

By its signature below, each party acknowledges that it has read the Agreement, and the General Terms, each of which is expressly incorporated by reference 

into the Agreement, and agrees to be bound by the terms thereof, effective as of the date last signed by the parties below (the “Effective Date”). 

 

 

 

MCC Telephony, LLC Streator Schools 
Full Legal Account Name 

 

Signature: _                    Signature: _                     

Title:  Senior Vice President, Mediacom Business  Title: _                    

Date:  _____________________________________________ Date:  ______________________________________________________________ 

Signer’s Email: _                    Signer’s Email:  _                     

Notice Address: Mediacom Business Services  Notice Address: _                    

 1 Mediacom Way,   _                   

 Mediacom Park, NY, 10918  City, State Zip _                    

Attention: Nancy Tom  Attention: _                     

Telephone: (845) 443-2600  Telephone: _                     

Fax: (845) 698-4103  Fax: _                   
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Unless the context otherwise requires, any reference herein to the “Agreement” shall be deemed to include these General Terms. 

1. Provision of the Services.  (a) Subject to the terms of the Agreement and 

subject to the performance by Customer of its responsibilities thereunder, 

Mediacom shall provide to Customer during the Service Term those Services 

described in the Agreement, and Mediacom’s responsibilities are expressly 

limited to the provision of such Services. 

(b) Customer will be responsible for all use and compatibility issues relating 

to the Services beyond the Demarcation Points. 

(c) If Mediacom becomes aware that the Turn-Up Date will be delayed 

beyond the Estimated Availability Date, Mediacom shall notify Customer of 

the new Estimated Availability Date.  The failure of the Turn-Up Date to 

occur by any Estimated Availability Date, or at all, shall not be a breach of the 

Agreement.  If, for any reason other than the acts or omissions of Customer, 

the Turn-Up Date does not occur within one hundred (100) days after the date 

on which Mediacom executes the Agreement, Customer’s sole right and 

remedy shall be to terminate the Agreement by written notice to Mediacom 

given not later than five (5) business days after the expiration of such one 

hundred (100) day period, upon receipt of which notice Mediacom will refund 

the Installation Fee to Customer.. 

(d) In providing and performing the Services, Mediacom shall use 

commercially reasonable efforts to observe the normal standards of 

performance within the telecommunications industry in the relevant market. 

2. Fees and Charges.  (a) All Fees will be billed via invoice and payment 

of such Fees will be due in advance, prior to the provision of the applicable 

Services.  Customer agrees to pay Mediacom all Fees by the due date 

specified in the applicable invoice, without offset or reduction.  In addition, 

Customer promises to pay, or reimburse Mediacom for its payment of, any 

applicable federal, state and local taxes, copyright fees, FCC fees, franchise 

fees or pass-throughs and other governmental charges or pass-throughs from 

time to time levied upon or in connection with the Services or otherwise 

related to the performance of the Agreement, any and all of which may be 

added to invoices rendered under the Agreement. 

(b) During any Successive Term, the Fees are subject to adjustment and 

increase, at the sole discretion of Mediacom, upon thirty (30) days prior 

written notice to Customer. 

(c) In the event that Customer fails to pay any Fees invoiced by Mediacom 

(i) within thirty (30) days following the due date specified in the applicable 

invoice, such unpaid Fees shall bear interest at an amount equal to the lesser 

of (x) 6% per annum and (y) the maximum amount permitted by law, and (ii) 

within sixty (60) days following the due date specified in the applicable 

invoice, Mediacom shall have the right to suspend performance of the 

Services.  Mediacom will use reasonable efforts to provide Customer with 

notice of its intent to suspend the Services, provided however no failure of 

Mediacom to provide such notice will be deemed a bar to suspension or a 

breach of the Agreement by Mediacom.  Customer shall reimburse Mediacom 

for all expenses (including reasonable attorney’s fees) incurred by Mediacom 

in collecting past due amounts. 

3. Tariffed Services.  Provision of the Services may be subject to tariffs 

filed with certain state regulatory agencies having jurisdiction over the 

Services or the Federal Communications Commission (“Tariffed Services”).  

Tariffed Services shall be provided in accordance with the provisions of any 

applicable tariff, which provisions are incorporated herein by reference.  In 

the event that the Fees, rates, terms and conditions set forth in the Agreement 

applicable to any Tariffed Service conflict at any time with those set forth in 

the applicable tariff, the rates, terms and conditions of the applicable tariff 

shall control.  Mediacom shall notify Customer in writing in a timely manner 

of the conversion, at Mediacom’s discretion and in Mediacom’s sole 

judgment, of an untariffed Service to a Tariffed Service or of the modification 

of the terms of an applicable tariff.   

4. Equipment; the Service Location.  (a) Mediacom will be responsible 

for the installation of all equipment and materials required, in Mediacom’s 

sole opinion, to provide the Services (collectively, the “Equipment”).  

Mediacom may modify, replace or remove any Equipment at any time during 

the Service Term.  All Equipment will remain the sole property of, and all title 

thereto will remain with, Mediacom. 

(b) Customer agrees to provide adequate secured space in each Service 

Location for the Equipment and adequate electrical power, climate control and 

protection against fire, theft, vandalism and casualty.  Customer will insure 

that (i) non-Mediacom-supplied wiring, equipment and other items in the 

Service Locations are adequate, compatible and safe for use with the 

Equipment, and (ii) the Equipment is not moved or tampered with by any 

person not authorized by Mediacom to do so.  If any of the Equipment is 

destroyed, stolen or damaged in any way, Customer will pay Mediacom an 

amount equal to the value of the required repairs, if damaged, or the value of 

the applicable Equipment, if destroyed or stolen. 

(c) Customer will provide Mediacom all necessary or desirable access at all 

reasonable times to each Service Location, and will provide reasonable access 

to each Service Location to allow Mediacom to remove the Equipment within 

sixty (60) days after termination of the Agreement. 

(d) Customer will obtain all rights-of-entry, rights-of-way, easements, 

licenses, approvals, consents, authorizations, and permits necessary (ii) to 

permit Mediacom access to each Service Location, (ii) to allow the provision 

of the Services and/or (iii) to allow installation of the Equipment and 

establishment of the Demarcation Points, in each case pursuant to reasonably 

satisfactory and acceptable arrangements with the Customer, or the agency, 

authority, entity or other person having control or jurisdiction over or owning, 

the applicable property (collectively, “Permits”), when such Permits (x) relate 

to property owned, leased or controlled by Customer or (y) are reasonably 

requested by Mediacom to be obtained by Customer (“Requested Permits”).  

With respect to Requested Permits, Customer acknowledges that (i) the 

applicable Mediacom request may come as a result of Customer’s superior, or 

more appropriate, relationship with the entity potentially granting the 

Requested Permit and (ii) such requests are reasonable.  Upon request by 

Mediacom, Customer will provide copies of all such Permits to Mediacom as 

soon as reasonably practicable.  If the costs of construction, installation of 

Equipment or, when applicable, repair to or restoration of any property 

disturbed or damaged by such construction or installation are in excess of 

those customary and reasonable for similar work because of peculiar or 

unexpected site conditions or requirements of Customer or any controlling 

agency, authority or other person, Customer will reimburse Mediacom for 

such excess costs. 

(e) Mediacom’s representatives shall have the right to inspect each Service 

Location prior to the installation of the Equipment.  From the date of 

execution of the Agreement until Mediacom retrieves all Equipment pursuant 

to Section 4(c), Customer shall provide Mediacom, upon request, with 

sufficient data to assist Mediacom in evaluating conditions at the Service 

Locations (including the presence of hazardous materials).  Customer is 
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responsible for removing and disposing of hazardous materials, including 

asbestos, prior to the installation of the Equipment. 

5. Customer Cooperation.  Customer shall cooperate, and cause its 

agents, representatives, contractors, suppliers, landlords and licensors to 

cooperate, expeditiously and in good faith with Mediacom to enable the 

Services to be provided, the Equipment be installed and the Demarcation 

Points be established without delay. 

6. Termination.  (a) Either party may terminate the Agreement upon 

thirty (30) days written notice to the other party if such other party materially 

breaches or violates any term or provision of the Agreement. 

(b) In addition to its termination rights under any other provision of the 

Agreement, Mediacom may immediately terminate the Agreement without 

any liability if:   

(i) all or any significant portion of the Mediacom’s facilities and 

networks (the “Mediacom Network”) is taken for any public or quasi-

public purpose by any lawful power or authority by the exercise of the 

right of condemnation or eminent domain,  

(ii) Mediacom determines in good faith that Customer’s use of the 

Services is interfering unreasonably with the operation of the 

Mediacom Network,  

(iii) Mediacom determines in good faith that the condition of any of 

the Service Locations or the Termination Locations has become 

unsecure, hazardous or otherwise unsuitable for storage of the 

Equipment or provision of the Services; 

(iv) Mediacom sells, disposes of, or otherwise transfers, in one or a 

series of transactions, substantially all the assets used to provide the 

Services to Customer, or  

(v) Mediacom determines that the capacity or connectivity on the 

Mediacom Network used in connection with the provision of the 

Services is, or is likely to become, needed for another purpose or 

detrimental to the provision of services provided to other Mediacom 

customers by any Mediacom system or network. 

(c) At any time when Mediacom is entitled to terminate the Agreement 

under Section 6(b), then Mediacom may, at its sole discretion and without 

prior notice, suspend the provision of any and/or all Services without liability 

on the part of Mediacom or any requirement to allow any credit for a 

Unscheduled Interruption and without prejudice to Mediacom’s discretion to 

subsequently exercise the applicable termination right. 

(d) Mediacom will use commercially reasonable efforts to provide Customer 

with notice of any such termination or suspension within a reasonable amount 

of time, provided however that the timing of such notice will not affect the 

timing of such termination. 

7. Effects of Termination.  Upon the termination of the Agreement, all 

rights and obligations of each party under the Agreement (including 

Mediacom’s obligation to provide any Services) shall immediately cease, 

except that: 

(i) any rights or remedies arising out of a breach or violation of 

any terms of the Agreement, whether known or unknown, shall survive 

any expiration or termination of the Agreement for the applicable 

statute of limitations period or, if shorter, the period specified herein, 

subject to any applicable limitation or exclusion or rights or remedies 

or liability contained in the Agreement; 

(ii) the provisions of the Agreement which state that they survive 

or which, by their nature, reasonably would be expected to be intended 

to survive expiration or termination (including any provisions relating 

to payment of Fees, disclaimers, limitations or exclusions of 

warranties and liability, confidentiality or indemnification) shall 

survive indefinitely; and  

(iii) Mediacom may immediately invoice Customer for all accrued 

Fees, and Customer shall pay the invoiced amount immediately upon 

receipt of such invoice. 

8. Service Interruptions.  (a) Mediacom will use commercially reasonable 

efforts in keeping with industry standards to ensure that the Services are 

available to Customer twenty four (24) hours a day, seven (7) days a week.  

Customer acknowledges and agrees, however, that availability of the Services 

may be interrupted from time to time, including during periods of routine 

maintenance of the Mediacom Network or the Equipment (each such 

interruption, a “Scheduled Interruption”), and that no Scheduled 

Interruption, regardless of cause or reason, shall constitute a breach of the 

Agreement or a failure by Mediacom to perform its obligations under the 

Agreement or result in any right or remedy on the part of Customer other than 

the right to receive credits as provided in this Section 8.  Mediacom will use 

commercially reasonable efforts to provide Customer with advance notice of 

any known or anticipated Scheduled Interruption. 

(b) In the event of a complete loss of the Services which (i) is not a 

Scheduled Interruption, (ii) lasts more than four (4) consecutive hours, (iii) is 

not caused by Customer or any third party not under the control of Mediacom, 

(iv) does not occur as result of equipment or connections that Mediacom does 

not provide, (v) is not the result of a fiber cut or a Force Majeure Event (as 

defined below) and (vi) is reported to Mediacom within twenty four (24) 

hours after the commencement of such interruption (each such interruption, an 

“Unscheduled Interruption”),  Customer will be entitled, for each 

Unscheduled Interruption, to request a billing credit, to be applied to the next 

monthly invoice issued to Customer, equal to the applicable pro-rata portion 

of the Monthly Service Fee affected by the Unscheduled Interruption, as 

calculated by Mediacom, against the following month’s Monthly Service Fees 

(each credit, a “Service Credit”).  No Service Credit or other credit will be 

provided for any scheduled interruption.  Service Credits shall be customer’s 

sole and exclusive right and remedy for Mediacom’s failure to provide the 

Services. 

(c) Service credits for Unscheduled Interruptions shall be calculated as 

follows: the Monthly Service Fee divided by 30 days (average days in one 

month) equals the average daily rate, which is then divided by 24 hours in one 

day to arrive at the Average Service Hour Rate.   

(d) Mediacom shall monitor the Services twenty-four (24) hours a day, seven 

(7) days a week.  Mediacom shall provide Customer with a toll free telephone 

number the Customer may call to report Unscheduled Interruptions.  If 

necessary, in Mediacom’s sole opinion, Mediacom will conduct an on-site 

investigation of the Equipment or any Service Location, Termination Location 

or Service Interruption and will use commercially reasonable efforts to 

remedy any disruption in the Services. 

9. Conditions to Mediacom’s Obligations.  Any obligation of Mediacom 

under the Agreement, including any obligation to provide any Service, is 

subject to: 

(i) the due and punctual performance and satisfaction by Customer 

of each of its covenants, agreements, obligations, commitments and 

responsibilities; and 

(ii) the receipt and continuation in effect throughout the Service 

Term of all Permits.  

In the event any Permit is not granted or is not continued during the Term, the 

parties shall negotiate promptly and in good faith such revisions to the 

Agreement as may reasonably be required to obtain such Permit, but if they 

are unable to agree within sixty (60) days after such negotiations begin, either 

party may terminate the Agreement by written notice to the other. In the event 

of any effective legislative action or any effective regulatory or judicial order, 

rule, regulation, arbitration award or other legal action that makes the 

performance of the Agreement illegal, requires any additional Permit or 

otherwise materially affects either party’s performance or significantly 

increases its costs of performance, either party may, by providing written 

notice to the other party, require that the affected provisions of the Agreement 

be renegotiated in good faith, but if the parties are unable to agree within sixty 
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(60) days after such negotiations begin, the affected party may terminate the 

Agreement by written notice to the other party. 

10. Disclaimer of Warranties.  The Services are provided at the 

Customer’s sole risk on an “as is” and “as available” basis, with no guarantee 

concerning performance or any other aspect of the Services.  Mediacom has 

not made, and in rendering Services, neither Mediacom nor any of its affiliates 

or subcontractors shall be deemed to make, any representation or warranty of 

any nature whatsoever, whether express, implied, statutory or other, and 

Mediacom expressly disclaims all such representations or warranties, 

including any implied warranty of merchantability, fitness for a particular 

purpose, title or non-infringement, that the Services will operate in an 

uninterrupted fashion, that any communication, data or file sent by or sought 

to be accessed by Customer or any user will be transmitted or received 

successfully, at any particular speed, within any period of time, without 

interruption or in uncorrupted form, or resulting from course of dealing or 

course of performance.  Specifically, Mediacom makes no representation that 

the Services will be compatible with any of Customer’s networks, systems, 

facilities or equipment.  No oral or written specification, advice, service 

description, quality characterization or other information or statement given or 

made outside of the Agreement by Mediacom or any of its affiliates, 

employees, agents, subcontractors, licensors or suppliers shall create a 

representation or warranty or expand or otherwise affect the express 

warranties, if any, set forth herein. 

11. Bandwidth.  Mediacom will use commercially reasonable efforts, and 

reasonably expects, to provide the Services at the bandwidth noted in the 

Agreement.  Customer acknowledges that during provision of the Services, 

actual performance speed is dependent upon a number of factors, some of 

which are out of the control of Mediacom.  Mediacom is not responsible for 

the effect of such factors on actual performance speed. 

12. Limitations on Liability.  (a) Customer acknowledges and agrees that 

all obligations and liabilities of Mediacom pursuant to or arising out of the 

Agreement, including the Services, are solely obligations of Mediacom as a 

limited liability company.  

(b) Customer covenants and agrees that Mediacom, each of Mediacom’s 

affiliates, contractors, subcontractor, licensors and suppliers, each partner, 

stockholder, member director, officer, employee, agent or representative of 

any of the foregoing and each successor and assignee of the any of the 

foregoing (the “Mediacom Parties”) shall not have any liability (whether 

direct or indirect, in contract or tort or otherwise) to Customer or any other 

person for any damages, losses, liabilities, fines, penalties, settlement 

payments, indemnification and contribution payments, costs and expenses, 

including attorneys’ fees and disbursements and costs and expenses of 

investigation, defense and settlement of any claim or appeal of decisions or 

judgments rendered therein or with respect thereto (“Losses”) arising out of or 

in connection with the Agreement, except for such liability for such Losses 

directly caused by Mediacom’s gross negligence or willful misconduct, which 

liability will be subject to the limitations set forth herein. 

(c) Customer agrees that none of the Mediacom Parties shall be liable to 

Customer, or any other person for any indirect, incidental, consequential, 

reliance, special, exemplary or punitive damages or for any other damages 

(however denominated) for or based on or measured by harm to business, lost 

revenues, lost savings, loss of or on any investment, lost profits, loss of 

opportunity, loss of use, loss of data, loss of goodwill, costs of replacement 

goods or services, property damage, losses or liabilities that are a consequence 

of destruction or alteration of data, introduction of viruses, hacking, cracking 

or breaches of security, claims of users or other indirect or consequential loss, 

harm or damages arising out of or in connection with the Agreement. 

(d) The aggregate liability of all Mediacom Parties with respect to the 

subject matter of the Agreement shall not exceed an amount equal to twice the 

Monthly Service Fee. 

(e) Customer agrees that regardless of any statute or other law to the 

contrary, Customer must file any claim or cause of action arising out of or 

related to the Agreement or the Services (except with respect to billing 

disputes which are subject to the shorter time limitation set forth elsewhere in 

the Agreement) within one (1) year after such claim or cause of action arose, 

or such claim or cause of action shall be forever barred.  Except as otherwise 

stated in the Agreement, any claim of any nature against Mediacom shall be 

deemed conclusively to have been waived unless presented in writing to 

Mediacom within thirty (30) days after the date of the occurrence that gave 

rise to the claim.  

(f) Each of the disclaimers and exclusions of and limitations on liability or 

damages contained in the Agreement shall independently apply regardless of 

(i) the form of action (including any action in contract or based on warranty, 

negligence, tort, strict liability or statute), (ii) any claim or finding that any 

breach of or default under the Agreement was total or fundamental, (iii) the 

type of damages, (iv) any claim or finding with respect to the adequacy, 

failure, purpose or sufficiency of any remedy provided for under the 

Agreement and (v) whether a person was informed or aware of, or otherwise 

could have anticipated the possibility of, such damages or liability.  

(g) Customer understands and irrevocably accepts the limitations on liability 

contained in this section, and  Customer acknowledges and agrees that but for 

such provisions, Mediacom would not offer or provide the Services or would 

require Customer to pay additional Fees. 

(h) Each of the foregoing limitations contained in this Section 12(h) will 

apply regardless of form of action, any claim that breach of this Agreement or 

Mediacom’s obligations was total or fundamental, the type of damages or any 

finding with respect to the adequacy, sufficiency or nature of the remedies 

contained herein, (ii) will apply to the maximum extent permitted by law and 

(iii) will survive the unenforceability of any other provision contained herein 

purporting to exclude or limit damages or liability. 

13. Indemnification.  Customer agrees to indemnify, defend and hold 

harmless Mediacom from and against all Losses incurred by or awarded 

against Mediacom arising out of or in connection with (i) any breach by 

Customer of the terms of the Agreement or Customer’s obligations, 

covenants, representations or warranties contained therein, (ii) the operation 

or conduct of Customer’s business or (iii) Customer’s use of the Services, in 

each case except as such Losses were caused by the gross negligence or 

willful misconduct of Mediacom.  Customer’s indemnification obligations 

will survive the expiration or termination of the Agreement. 

14. Jurisdictional Nature of Services.   Mediacom and Customer agree 

and acknowledge that the Services are jurisdictionally intrastate in 

nature.  Accordingly, Customer represents and warrants that less than ten 

percent (10%) of any communications traffic delivered over the Services will 

at all times throughout the Service Term be interstate traffic. 

15. Customer Use.  Customer agrees not to resell or redistribute access to 

any of the Services or Equipment, or any part thereof, in any manner without 

the express prior written consent of Mediacom.  Except with respect to actions 

taken for the limited purpose of accessing and using the Services, Customer 

agrees not to interfere with the use or operation of the Equipment or the 

Mediacom Network in any way. 

16. Waivers.  (a) To the fullest extent permitted by applicable law, 

Customer waives the application of all existing and future laws or provisions 

of any state constitution that otherwise would limit the enforceability or 

efficacy of (i) the disclaimers and exclusions of and limitations on liability or 

damages contained in the Agreement or (ii) Customer’s indemnification 

obligations.  If any of the disclaimers, exclusions or limitations or exclusions 

contained herein may not be enforced under applicable law of provisions of 

any state constitution, even though the express provisions hereof provide for it 

and the parties intend for it to be enforced, then in such jurisdiction the 

liability of the Mediacom Parties collectively and individually for any and all 

causes of action and claims shall be limited, on an aggregate and cumulative 

basis, to the smallest amount permitted by applicable law.   

(b) The parties specifically waive any right to trial by jury in any court with 

respect to any contractual, tortious, or statutory claim, counterclaim, or cross-

claim against the other arising out of or connected in any way to the 

Agreement, because the parties hereto, both of whom are represented by 

counsel, believe that the complex commercial and professional aspects of their 

dealings with one another make a jury determination neither desirable nor 

appropriate. 
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(c) If Customer is a government or governmental subdivision, agency or 

authority or is otherwise entitled to sovereign immunity, Customer hereby 

waives to fullest extent permitted by applicable law, any immunity that it may 

have against claims, actions, suits or proceedings that directly or indirectly 

arises out of or relates to the Agreement, whether based on contract, tort or 

any other theory.  Customer acknowledges that such waiver has constituted a 

material inducement for Mediacom to enter into the Agreement. 

17. Force Majeure.  Mediacom will not be liable for any loss, damage, 

delay or failure of performance resulting directly or indirectly from any cause, 

event or circumstance which is beyond our reasonable control, including 

without limitation acts of God, government restrictions or actions, war, 

terrorism, epidemics, insurrection, sabotage, adverse weather conditions or 

adverse labor conditions or actions.  If any such event causes an increase in 

the time necessary for Mediacom’s performance under the Agreement, 

Mediacom shall be entitled to an equitable extension of time for such 

performance equal to at least one (1) day for each day of delay resulting from 

such event. 

18. Independent Contractors; No Agency or Intellectual Property 

Licenses.  The parties are independent contractors.  Neither the Agreement 

nor any course of dealing creates or shall create any relationship of 

partnership, joint venture, employment, franchise or agency between the 

parties.  Neither party has or shall have the right, power or authority to act for 

or on behalf of or assume, create or incur any liability or any obligation of any 

kind, expressed or implied, binding upon the other party.  Customer 

acknowledges that the Agreement is nonexclusive and that Mediacom may 

contract with others to provide services work of the same or similar type as 

provided to Customer under the Agreement.  No license under patents or other 

intellectual property rights is granted by either party or shall be implied or 

arise by estoppel in connection with the subject matter of the Agreement. 

19. Assignability.  Customer may not assign or delegate the Agreement or 

any of its rights or obligations hereunder, in whole or in part, without the prior 

written consent of Mediacom, which will not be unreasonably withheld.  

Mediacom may freely assign the Agreement and may contract with 

subcontractors for the performance of any maintenance, repair or other 

services contemplated by the Agreement, including unaffiliated contractors.  

The Agreement shall be binding upon and inure to the benefit of the parties 

and their respective successors, heirs, legal representatives and permitted 

assigns.  

20. Severability.  If any provision of the Agreement or its application to 

any person or circumstance is held by a court with jurisdiction to be invalid or 

unenforceable, the remaining provisions, or the application of such provision 

to other persons or circumstances, shall remain in full force and effect.  Such 

court may substitute therefore a suitable and equitable provision to carry out, 

so far as may be valid and enforceable, the intent and purpose of the invalid or 

unenforceable provision and, if such court shall not do so, the parties shall 

negotiate in good faith to agree upon such a provision.  Any provision that is 

judicially unenforceable in any jurisdiction shall not be affected with respect 

to any other jurisdiction.  

21. Governing Law.  The Agreement shall be governed by the laws of the 

State of organization of the Mediacom entity that executes the Agreement, 

without regard to or application of conflicts of law rules or principles. 

22. Entire Agreement.  The Agreement is the entire agreement between 

the parties pertaining to its subject matter, and all written or oral agreements, 

representations, warranties or covenants, if any, previously existing between 

the parties with respect to such subject matter are canceled.  No course of 

dealing or practice shall be used to interpret, supplement or alter in any 

manner the express written terms of the Agreement.   

23. No Third Party Beneficiaries.  No other person is a third party 

beneficiary of the Agreement.  Customer shall not be a third party beneficiary 

of any contract, agreement or arrangement between Mediacom and any other 

party. 

24. Amendments and Waivers; Counterparts.  Any amendments of the 

Agreement must be in writing and signed by both parties.  No failure or delay 

in exercising any power, right, or remedy will operate as a waiver.  A waiver, 

to be effective, must be written and signed by the waiving party.  The 

Agreement may be executed in counterparts, each of which shall be deemed to 

be an original and all of which together shall constitute one and the same 

agreement.  In addition to any other lawful means of execution or delivery, the 

Agreement may be executed by facsimile signatures and delivered by the 

exchange of signature pages by means of telecopier transmission.  

25. Remedies Are Cumulative.  Unless otherwise expressly stated in the 

Agreement, all remedies available under or with respect to the Agreement are 

cumulative and in addition to all other remedies, if any, available at law or in 

equity.  The exercise of any suspension or termination right granted a party in 

the Agreement shall not result in a breach of the Agreement by such party, 

and neither such exercise nor any consequence thereof (even if the exercising 

party was notified or otherwise aware that such consequence would or might 

result) shall give rise to any claim by or liability to the other party, whether in 

contract, tort or otherwise.  The prevailing party in any litigation between the 

parties arising out of the Agreement shall be entitled to recover its legal 

expenses, including court costs and attorneys’ fees. 

26. Binding Agreement.  Each party represents and warrants to the other 

that (i) such party has the authority to execute, deliver and carry out the terms 

of the Agreement, and (ii) the Agreement has been duly authorized, executed 

and delivered by, and constitutes a legal, valid and binding agreement of, such 

party. 

27. Notices.  Any notice required or permitted to be given under the 

Agreement shall be deemed to be given delivered in writing personally to 

Customer or Mediacom, sent by overnight courier, or forty-eight (48) hours 

after it is deposited in the United States mail in a sealed envelope, with 

registered or certified mail postage prepaid thereon, addressed to the party to 

whom notice is being given at such party’s notice address set forth below such 

party’s signature to the Agreement or any other address designated by such 

party upon at least ten (10) days’ prior written notice to the other party. 

28. Confidential and Proprietary Information.  All information, in 

whatever form obtained by Customer from Mediacom and the terms of the 

Agreement shall be held in confidence by Customer and shall not be used by 

Customer for any purpose other than the performance of the Agreement.  

Customer’s confidentiality obligations will survive for a period of five (5) 

years after termination. 

29. Mediacom’s Discretion.  If any provision of the Agreement states that 

Mediacom “may” take or refrain from taking any action or that any action 

requires the consent, approval or agreement of Mediacom or otherwise gives 

Mediacom any right, option, election or discretion that is not expressly 

limited, then the decision as to whether, when and how to take or refrain from 

taking such action, give or withhold such consent or approval or exercise or 

refrain from exercising such right, option, election or discretion shall be 

within the sole and absolute discretion of Mediacom. 

 

30. Governmental Entity.     (a)        Mediacom acknowledges that, due to 

Customer’s status as a governmental entity, Customer’s ability to perform its 

payment obligations under the Agreement depends upon its receipt of certain 

federal, state, municipal or other governmental funding, as applicable 

(“Funding”).  Customer agrees that it will use its commercially reasonable 

efforts to secure all necessary Funding to allow Customer to perform all such 

payment obligations. (b)         Customer must provide written notice (the 

“Underfunding Notice”) to Mediacom within three (3) business days after any 

discovery by Customer that, due to factors outside of the control of Customer, 

Customer will not receive adequate Funding, and has no additional available 

funds, to enable it to perform its payment obligations under the Agreement at 

any time during the remainder of the Term (such date of the provision of 

notice, the “Underfunding Notice Date”).  The Underfunding Notice must (i) 

include a general description of the factors leading to the lack of adequate 

Funding and (ii) specify the date on which Customer reasonably expects it 

will become unable to perform its payment obligations under the Agreement 

(the “Projected Payment Failure Date”).  Following the Underfunding Notice 

Date, either party may terminate the Agreement upon five (5) business days 

notice.  Unless earlier terminated, the Agreement will automatically terminate 

on the Projected Failure Date unless (i) Mediacom and Customer have 

successfully renegotiated the terms of the Agreement, (ii) Customer has 

provided Mediacom with written notice that it has secured adequate Funding 
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to enable it to perform its payment obligations under the Agreement for the 

remainder of the Term or (iii) Mediacom has provided Customer with written 

notice that it does not wish the Agreement to terminate.  

 

 


