STATE OF MICHIGAN

DEPARTMENT OF EDUCATION
GRETCHEN WHITMER LANSING MICHAEL F. RICE, Ph.D.
GOVERNOR STATE SUPERINTENDENT

MEMORANDUM

DATE: April 10, 2025

TO: Local and Intermediate School District Superintendents
Public School Academy Directors

FROM: Michael F. Rice, Ph.D. @
State Superintendent

SUBJECT: Response to U.S. Department of Education Request for Title
VI Compliance Recertification

On Thursday, April 3, 2025, the Michigan Department of Education (MDE) and other
state education agencies received an unsigned email from the U.S. Department of
Education (USDOE) Office of Civil Rights that requested that MDE certify both state
and local education agency compliance with anti-discrimination requirements
included in the attached Reminder of Legal Obligations Undertaken in Exchange for
Receiving Federal Financial Assistance and Request for Certification under Title VI
and SFFA v. Harvard within 10 days to continue to receive federal financial
assistance. Additional information was shared in this April 3 press release from
USDOE. Subsequently, on April 7, a follow-up email provided an additional 10 days to
reply, which requested responses by April 24, 2025.

Today, I sent this letter in response to USDOE’s communication. It states that
Michigan had previously certified compliance with Title VI of the Civil Rights Act of
1964 and its implementing regulations and that those certifications remain in effect. I
further shared my belief that all of Michigan’s more than 800 LEAs have similarly
previously provided such compliance assurances.

Additionally, as stated in February 27 and March 6 MDE communications, many
efforts to promote programs that support diversity and inclusion seek to expand
opportunities, not limit them, and therefore do not discriminate.

Many of the activities that fall under the broad banner of diversity, equity, and
inclusion are not zero sum, like elite college admissions in Students for Fair
Admissions, Inc. v. President & Fellows of Harvard College, 600 U.S. 181 (2023), but
rather positive sum. In other words, in these positive-sum activities, there are no
preferences per se and by extension no losers, no illegal discrimination, and no Title
VI violations associated therewith.
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Examples of these positive-sum activities include but are not limited to the
availability and reading of diverse literature, teaching of a more comprehensive and
inclusive history, language accessibility beyond English for those who don’t read or
speak English, Grow Your Own programs for students and support staff in a//
communities to become teachers, and a range of student voices in leadership roles
within schools, districts, and communities. A larger literary canon, teaching the
fullness of history, language that permits all to access services and not just some,
programs to encourage all to consider teaching rather than a narrow swath of the
population, and breadth of student voice are all enriching activities and not activities
in which some win and others lose.

Indeed, in certain instances, activities under the banner of diversity, equity, and
inclusion are federally mandated. For example, the education of students with
disabilities in the least restrictive environment based on student Individualized
Education Programs (IEPs) is required according to the Individuals with Disabilities
Education Act (IDEA). See 20 U.S.C. § 1412(a)(5). Students with disabilities must be
included in general education settings to the extent appropriate in student IEPs. This
is a federal mandate.

Pre-K-12 programs that promote diversity representing all children, regardless of
race, and inclusion of all children, regardless of race, do not inherently harm
particular groups of children and are not de facto violations of Title VI of the Civil
Rights Act of 1964.

This memo is not intended to provide legal advice. If you have further questions
about this topic, we encourage you to consult your district’s legal counsel. We also
encourage you to share this document and MDE's response letter to USDOE with your
district’s legal counsel.

Thank you for your attention to this important issue.

cc: Michigan Education Alliance
Confederation of Michigan Tribal Education Departments
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U.S. Department of Education
Office for Civil Rights
Washington, DC 20202 |
To Whom it May Concern: |
The Michigan Department of Education (MDE) received your “"Request for ‘
Certification,” dated April 3, 2025. {
|

MDE remains committed to compliance with Title VI of the Civil Rights Act of 1964
and its implementing regulations. MDE has faithfully implemented federal education
programs in accordance with both federal and state law and will continue to do so. |

|
As part of our administration of federal education programs, MDE submits regular |
grant applications certifying compliance with all required assurances, all of which |
have been approved by the U.S. Department of Education (USDOE). These I
certifications and assurances for grant awards remain in effect, and our commitment
to adhering to our prior certifications and assurances has not changed.

The requested recertification appears therefore unnecessary. If the intention of this
request is to impose new terms and conditions or legal obligations on state educatipn
agencies including MDE, it would be inconsistent with federal administrative law.
Adherence to rulemaking procedures is required for a federal agency to make |
changes to legal assurances and impose new requirements on recipients. See 20 |
U.S.C. § 1232, |
|
For a federal agency’s substantive rule to have the force and effect of law, the j
agency generally must provide notice to the public, permit public comment, and
respond to those comments. To the extent that the requested recertification is an |
attempt to create or reinterpret legal obligations under Title VI—particularly "
regarding undefined diversity, equity, and inclusion practices—such an effort is
improper without the notice-and-comment rulemaking required by the Administrative
Procedures Act (APA). See 5 U.S.C. § 553(b)-(c); Perez v. Mortg. Bankers Ass’n, 5:75
U.S. 92, 95-96 (2015) (federal agencies must adhere to the APA's notice and "
comment requirements when changing interpretive rules that have the force of law);
see also Tennessee v. Dep’t of Educ., 104 F. 4th 577, 609-13 (6th Cir. 2024)
(enjoining USDOE from enforcing its application of Title VII law to Title IX due to [
USDOE's failure to adhere to procedural requirements under the APA).
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In addition to seeking a recertification from state education agencies including MDE,
the email accompanying the April 3 Request for Certification asks that MDE, “within
ten (10) daysf!l. . . report the signature status for each of your LEAs, any compliance
issues found within your LEAs, and your proposed enforcement plans for those LEAs.”
MDE is unaware of any legal authority permitting USDOE to require a state education
agency to obtain individual certifications from each LEA in the state, report on LEA
signature status, or submit LEA enforcement plans to USDOE for approval.?
Nevertheless, MDE believes Michigan’s more than 800 LEAs have previously certified
their compliance with Title VI.

MDE has long followed federal law in implementing federal programs and believes
that there is nothing inherently unlawful in the principles underlying programs that
promote diversity, equity, and inclusion. Many of the activities that fall under the
broad banner of diversity, equity, and inclusion are not zero sum, like elite college
admissions in Students for Fair Admissions, Inc. v. President & Fellows of Harvard
College, 600 U.S. 181 (2023), but rather positive sum. In other words, in these
positive-sum activities, there are no preferences per se and by extension no losers,
no illegal discrimination, and no Title VI violations associated therewith.

Examples of these positive-sum activities include but are not limited to the
availability and reading of diverse literature, teaching of a more comprehensive and
inclusive history, language accessibility beyond English for those who don’t read or
speak English, Grow Your Own programs for students and support staff in all
communities to become teachers, and a range of student voices in leadership roles
within schools, districts, and communities. A larger literary canon, teaching the
fullness of history, language that permits all to access services and not just some,
programs to encourage all to consider teaching rather than a narrow swath of the
population, and breadth of student voice are all enriching activities and not activities
in which some win and others lose.

Indeed, in certain instances, activities under the banner of diversity, equity, and
inclusion are federally mandated. For example, the education of students with
disabilities in the least restrictive environment based on student Individualized
Education Programs (IEPs) is required according to the Individuals with Disabilities
Education Act (IDEA). See 20 U.S.C. § 1412(a)(5). Students with disabilities must be
included in general education settings to the extent appropriate according to student
IEPs. This is a federal mandate.

1 An April 7, 2025 communication from USDOE extended the submission deadline by 10 days,
until April 24, 2025.

2 See e.g., 20 U.S.C. §§ 7842(a)(1)-(2) (authorizing states to submit a single consolidated
plan for covered programs and “only . . . assurances . . . that are absolutely necessary for the
consideration of the consolidated State plan . . . application” in order to “simplify application
requirements and reduce the burden for State educational agencies[.]”). MDE further notes
that the Request for Certification would involve extensive data collection from LEAs and does
not appear to comply with the Paperwork Reduction Act, 44 U.S.C. § 3501 et seq.
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Pre-K-12 programs that promote diversity representing all children, regardless of
race, and inclusion of all children, regardless of race, do not inherently harm
particular groups of children and are not de facto violations of Title VI of the Civil

Rights Act of 1964.

As noted at the outset, MDE has already provided the requisite guarantee that it haé
complied and will continue to comply with Title VI and its implementing regulations.
We submit this letter to serve as our response to your April 3 communication.

Sincerely,

Michael F. Rice, Ph.D. |
State Superintendent
Michigan Department of Education



UNITED STATES DEPARTMENT OF EDUCATION
WASHINGTON, D.C. 20202

April 3, 2025

Reminder of Legal Obligations Undertaken in Exchange for Receiving Federal Financial
Assistance and Request for Certification under Title VI and SFFA v. Harvard

Requested Certification:

On behalf of [SEA/LEA], T acknowledge that
I have received and reviewed this Reminder of Legal Obligations Undertaken in Exchange for
Receiving Federal Financial Assistance and Request for Certification under Title VI and SFFA v.
Harvard. 1 further acknowledge that compliance with the below and the assurances referred to, as
well as this certification, constitute a material condition for the continued receipt of federal financlal
assistance, and therefore certify our compliance with the below legal obligations.

Title and District or %mte

Title VI of the Civil Rights Act of 1964 provides that “[n]o person in the United States shall, on the grdund
of race, color, or national origin, be excluded from participation in, be denied the benefits of, or be
subjected to discrimination under any program or activity receiving Federal financial assistance.”! !

Notification of the obligations imposed by Title VI are incorporated throughout federal funding and
contracting as a specific condition on the receipt of federal funds by educational institutions throughout
the United States such as your own and have been in force and effect for decades: !

Title VI of the Civil Rights Act unambiguously imposes a condition on the grant of federal
moneys. Section 601 of Title VI states that “[n]o person ... shall, on the ground of race,
color, or national origin, be excluded from participation in, be denied the benefits, or be
subjected to discrimination under any program or activity receiving Federal financial
assistance.” 42 U.S.C. § 2000d. Recipients of Federal financial assistance are automatically
subject to the nondiscrimination obligation imposed by the statute.

42 U.S.C. § 2000d. The United States Department of Education’s regulations regarding Title VI further state that a recipient
of federal funds may not, “on ground of race, color, or national origin ... [r]estrict an individual in any way in the enjoyment of
any advantage or privilege enjoyed by others receiving any service, financial aid, or other benefit under the program.” 34 C,F.R.
§ 100.3(b)(1)(iv). Nor may a funding recipient, such as a college or university “[d]eny an individual an opportunity to
participate in the program through the provision of services or otherwise or afford him an opportunity to do so which is different
from that afforded others under the program” on the basis of race, color, or national origin. /d. § 100.3(b)(1)(vi).



The statutory mandate can hardly escape notice. Every application for Federal financial
assistance must, “as a condition to its approval and the extension of any Federal financial
assistance,” contain assurances that the program will comply with Title VI and with all
requirements imposed pursuant to the executive regulations issued under Title VL. In fact,
applicants for federal assistance literally sign contracts in which they agree to comply with
Title VI and to “immediately take any measures necessary” to do so. This assurance is
given “in consideration of” federal aid, and the federal government extends assistance “in
reliance on” the assurance of compliance. See 3 R. Cappalli, Federal Grants § 19:20, at 57,
and n. 12 (1982) (written assurances are merely a formality because the statutory mandate
applies and is enforceable apart from the text of any agreement).

Guardians Ass'n v. Civ. Serv. Comm 'n of City of New York, 463 U.S. 582, 629-30 (1983).

Direct receipt of federal funding under Title I Part A of the Elementary and Secondary Education Act of
1965 as amended (20 U.S.C. § 6301 ef seq.) is conditioned with an assurance that your entity “[w]ill
comply with all Federal statutes relating to nondiscrimination. These include but are not limited to: ...
Title VI of the Civil Rights Act of 1964 (P.L. 88-352) which prohibits discrimination on the basis of race,
color or national origin.” Revised Assurances Template: The Elementary and Secondary Education Act of
1965, as amended by the Every Student Succeeds Act, p. 6. Similar assurances are required under federal
contracts and grants. Specifically, federal regulations require that “[t]he Federal agency or pass-through
entity must manage and administer the Federal award in a manner so as to ensure that Federal funding
is expended and associated programs are implemented in full accordance with the U.S. Constitution,
applicable Federal statutes and regulations—including provisions protecting free speech, religious
liberty, public welfare, and the environment, and those prohibiting discrimination—and the requirements
of this part. The Federal agency or pass-through entity must communicate to a recipient or subrecipient
all relevant requirements, including those contained in general appropriations provisions, and incorporate
them directly or by reference in the terms and conditions of the Federal award.” 2 CFR § 200.300(a)
(emphasis added).

Moreover, each State Education Agency is required to file a single set of assurances with the Secretary as
part of its consolidated State plan or application under the Elementary and Secondary Education Act of
1965, as amended (20 U.S.C. 7844). These assurances include the SEA’s commitment to comply with all
Federal statutes regarding nondiscrimination, including, but not limited to, Title VI of the Civil Rights Act
of 1964.

In Students for Fair Admissions v. President and Fellows of Harvard College (“SFFA v. Harvard”), 600
U.S. 181 (2023), the Supreme Court held that the race-based affirmative action programs at Harvard and
the University of North Carolina were illegal because they violated the Equal Protection Clause of the
Fourteenth Amendment (for state schools like North Carolina), as well as Title VI (for state and private
schools that receive federal funding like Harvard). The Court explained that the Equal Protection Clause
“represent(s] a foundational principle—the absolute equality of all citizens of the United States politically
and civilly before their own laws.” Id. at 201 (internal quotation marks omitted). It “*forbids discrimination
by the General Government, or by the States, against any citizen because of his race.”” Id. at 205
(alterations omitted; quoting Bolling v. Sharpe, 347 U.S. 497, 499 (1954)). Put simply, the Equal
Protection Clause and Title VI prohibit race-based action, with only the narrowest of exceptions. /d.
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“The entire point of the Equal Protection Clause is that treating someone differently because of their skin
color is not like treating them differently because they are from a city or from a suburb, or because they
play the violin poorly or well.” SFFA v. Harvard, 600 U.S. at 220. That means that “race may never be
used as a ‘negative’ and that it may not operate as a stereotype, ” and the Court’s “cases have stressed ;that
an individual’s race may never be used against him in the admissions process.” Id. at 218. Through its
equity mandates, the Biden administration has, as did the colleges and universities in SFFA v. Harvard,
“concluded, wrongly, that the touchstone of an individual’s identity is not challenges bested, skills built,
or lessons learned but the color of their skin. Our constitutional history does not tolerate that choice.” /d. at
231. As the Supreme Court emphasized, “[e]liminating racial discrimination means eliminating all of it.”
Id. at 206.2

Given the text of Title VI and the assurances you have already given, any violation of Title VI—including
the use of Diversity, Equity, & Inclusion (“DEI”) programs to advantage one’s race over another—is
impermissible. The use of certain DEI practices can violate federal law. The continued use of illegal DEI
practices may subject the individual or entity using such practices to serious consequences, mcludmg

1. The use of the provisions of 42 U.S.C. § 2000d-1 to seck the “termination of or refusal
to grant or to continue assistance under such program,” eliminating federal funding for
any SEA, LEA, or educational institution that engages in such conduct.3 i

2. For entities and institutions that use DEI practices in violation of federal law, those
entities may incur substantial liabilities, including the potential initiation of litigation
for breach of contract by the Department of Justice in connection with civil rights
guarantees contained in federal contracts and grant awards seeking to recover
previously received funds paid to them under these contracts and grants.*

2 The only exception to this prohibition on the use of racial classifications is where their use satisfies “strict scrutiny” under the
Equal Protection clause. A racial classification will survive strict scrutiny only where its use advances a compelling
governmental interest and the use of race is narrowly tailored to achieve that interest. SFFA v. Harvard, 600 U.S. at 207.
“Classifying and assigning’ students based on their race ‘requires more than an amorphous end to justify it.”” Id. at 214
(alteration omitted). Goals to correct “societal discrimination,” for example, are insufficient. Jd. at 226. The Supreme Court
has been clear that only two interests rise to the level of “compelling™: (1) “remediating specific, identified instances of past
discrimination that violated the Constitution or a statute;” and (2) “avoiding imminent and serious risks to human safety in
prisons, such as a race riot.” Id. at 207. And even if there is an identified compelling interest, “the government’s use of race”
must be “‘narrowly tailored’”—i.e., “‘necessary’”—to “achieve that interest.” /d.

3 “Compliance with any requirement adopted pursuant to this section may be effected (1) by the termination of or refusal to
grant or to continue assistance under such program or activity to any recipient as to whom there has been an express finding on
the record, after opportunity for hearing, of a failure to comply with such requirement, but such termination or refusal shall be
limited to the particular political entity, or part thereof, or other recipient as to whom such a finding has been made and,]shal]
be limited in its effect to the particular program, or part thereof, in which such noncompliance has been so found, or (2) by any
other means authorized by law.” 42 U.S.C. § 2000d-1.

4 Title VI allows the enforcement of conditions attached to federal funding by “any other means authorized by law.” One
enforcement mechanism for Title VI violations is a suit by the Attorney General for breach of contract. See, e.g., Guardtans
Ass’n v. Civil Serv. Comm'n of N.Y.C., 463 U.S. 582, 630 n.24 (1983) (“the Federal Government can always sue any recnplent
who fails to comply with the terms of the grant agreement”); Cannon v. Univ. of Chi., 441 U.S. 677, 772 (1979) (White, J.,
dissenting) (“The ‘other means’ provisions of [Title VI] include agency suits to enforce contractual antidiscrimiriation
provisions™); United States v. Marion Cnty. Sch. Dist., 625 F.2d 607, 609-11 & 617 (5th Cir. 1980) (concluding “that the
United States is entitled to sue to enforce contractual assurances of compliance with Title VI's prohibition against discrimination
in the operation of federally-funded schools™); see also Arthur R. Block, Enforcement of Title VI Compliance Agreement by
Third Party Beneficiaries, 18 HARV. CR.C.L. L. REV. 1, 9 n.24 (1983) (noting that the Department has enforced Tltle VI
“under two legal authorizations”: suits under Title IV of the Civil Rights Act of 1964 and actions for “specific performance of
contractual assurances of non-discrimination made by fund recipients™).
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3. Moreover, the submissions of claims for money from the federal government when an
entity is not in compliance with Title VI and/or its assurances due to certain DEI
practices subjects the entity to liability under “[t]he False Claims Act (FCA) [which]
imposes liability on anyone who ‘knowingly’ submits a ‘false’ claim to the
Government.” United States ex rel. Schutte v. SuperValu Inc., 598 U.S. 739, 742 (2023)
(citing 31 U.S.C. § 3729(a)). Under the FCA, violators face penalties including treble
damages and civil penalties of thousands of dollars per violation.

4|Page



